I nternational Standar ds on the I ndependence, | mpartiality,
and Competence of the Judiciary

Introduction

The principle of independence of the judiciary is recognized in severa
international instruments. According to Article 10 of the UDHR, “Everyone is entitled in
full equality to a fair and public hearing by an independent and impartial tribunal...”*
Also, Article 14(1) of the ICCPR states that “everyone shall be entitled to a fair and
public hearing by a competent, independent and impartial tribunal established by law.
Furthermore, this principle has been affirmed in the major regional human rights
instruments. Article 6(1) of the European Convention states that “everyone is entitled to
afair and public hearing within areasonabl e time by an independent and impartial
tribunal established by law.”® Under Article 8(1) of the American Convention, “Every
person has the right to a hearing, with due guarantees and within reasonable time, by a
competent, independent, and impartial tribunal, previously established by law...”
Finally, Article 7(1) of the African Charter provides that, “Every individual shall have the
right to have his cause heard. This comprises: (d) the right to be tried within a reasonable
time by an impartial court or tribunal.”® The African Charter additionally statesin
Article 26 that, “States parties to the present Charter shall have the duty to guarantee the
independence of the Courts...” These provisions reflect the widespread agreement on the
general notion that the independence and impartiality of the judiciary isvital to the
existence of the rule of law and to the protection of human rights.
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It would appear that guarantees for independent and impartial tribunals might be
derogablein certain specific situations under catch-all derogation clausesin several of the
relevant human rights treaties. Article 4(1) of the ICCPR states, “In time of public
emergency which threatens the life of the nation and the existence of which is officially
proclaimed, the States Parties to the present Covenant may take measures derogating
from their obligations under the present Covenant to the extent strictly required by the
exigencies of the situation...” Similar provisions are found in Article 15(1) of the
European Convention and Article 27(1) of the American Convention. However, if astate
were to suspend basic fair trial guarantees under a public emergency situation resulting
from an internal armed conflict, it would still be subject to Article 3 Common to the Four
Geneva Conventions. Common Article 3, which is non-derogable, prohibits “the passing
of sentences and the carrying out of executions without previous judgment pronounced
by aregularly constituted court, affording all judicial guarantees which are recognized as
indispensable by civilized peoples.” Furthermore, the Human Rights Committee has held
that “the right to be tried by an independent and impartial tribunal is an absolute right that
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may suffer no exception”.® Similarly, the African Commission on Human and Peoples’
Rights deems Article 7 of the African Charter to be non-derogable.” Therefore,
guarantees for an independent and impartial judiciary should be viewed as indispensable
and non-derogable.

Components of the Principle of Independence of the Judiciary

Although international law has recognized the genera principle of judicial
independence and impartiality, there has been uncertainty about the meaning of this
principle. Thisspurred the UN aswell as severa NGOs to undertake the process of
proposing standards concerning the independence of the judiciary. For the UN, this
culminated in the adoption by the General Assembly of the “Basic Principles on the
Independence of the Judiciary”® (hereinafter “The Principles”) as well as similar
guidelines regarding the role of lawyers and of prosecutors. The General Assembly later
adopted procedures for the implementation of these principles.® In 1989, the UN Special
Rapporteur on the Study on the Independence of the Judiciary published the “Draft
Universal Declaration on the Independence of Justice (Singhvi Declaration)”.
Additionally, the Judicial Group on Strengthening Judicial Integrity of the UN Office on
Drugs and Crime adopted “The Bangalore Principles of Judicial Conduct” in 2002.
Finally, a Specia Rapporteur of the Commission on Human Rights on the Independence
of Judges and Lawyers was appointed to study and report on possible violations of the
principle of judicial independence.

Much of the NGO work on judicia independence began prior to and influenced
the drafting of The Principles. In 1981, the “Draft Principles on the Independence of the
Judiciary (Siracusa Principles)” were prepared by a Committee of Experts on Judicial
Independence, which was convened by the International Association of Penal Law and
the International Commission of Jurists Center for the Independence of Judges and
Lawyers. The International Bar Association adopted in 1982 the “Minimum Standards of
Judicial Independence” upon recommendation of its Committee on the Administration of
Justice. More recently, the International Association of Judges published “The Universal
Charter of the Judge” in 1999. Also, the International Law Association’s Study Group on
the Practice and Procedure of International Courts and Tribunals in association with the
Project on International Courts and Tribunals published “The Burgh House Principles on
the Independence of the International Judiciary” in 2004. Finally, the International
Commission of Jurists published a practitioner’s guide on the subject earlier this year.™
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The Principles are divided into six components: (1) independence of the judiciary,
(2) freedom of expression and association, (3) qualifications, selection and training, (4)
conditions of service and tenure, (5) professional secrecy and immunity, and (6)
discipline, suspension, and removal.

Independence of the Judiciary™

The Principles provide that the independence of the judiciary is to be guaranteed
and the State is obliged to respect the independence. Thejudiciary isto decide matters
impartialy, on the basis of the facts and the law and without any outside influences
whatsoever. Thejudiciary isto have exclusive authority to decide whether issues that
come before it are within itsjurisdiction. The Principles prohibit any interference with
thejudicial process or revision of judicia decisions, except lawful judicial review or
mitigation or commutation of sentences. The Principles also provide that every person
has the right to be tried by an ordinary court using established legal procedures.
Furthermore, the judiciary is obligated to ensure that judicial proceedings are conducted
fairly and parties’ rights are respected. Finally, States have a duty to provide adequate
resources to enable the judiciary to perform its functions properly.

Freedom of Expression and Association™

The Principles recognize that members of the judiciary are entitled to freedom of
expression, belief, association, and assembly. However, they are to exercise these rights
in amanner that preserves the dignity, impartiality, and independence of the judiciary.
The Principles also provide that judges are free to form and join associations or other
organizations to represent their interests, promote their professional training, and protect
their judicial independence.

Qualifications, Selection and Training™

The Principles assert that members of the judiciary are to be individuals of
integrity and ability with appropriate training or qualificationsin law. Methods of
judicial selection are to safeguard against judicia appointments based on improper
motives. Finally, discrimination of any kind during selection of judgesis prohibited,
except that a requirement that the candidate be a national of the country is not to be
considered discriminatory.

Conditions of Serviceand Tenure*
The Principles state that the terms, independence, security, remuneration,

conditions of service, pensions, and age of requirement are to be provided for by law.
Judges are to have guaranteed tenure until retirement or expiry of their term. Promotions
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are to be based on objective factors, especially their ability, integrity, and experience.
Finally, assignment of casesisto be an internal matter of judicial administration.

Professional Secrecy and | mmunity*®

The Principles assert that the judiciary is to be bound by professional secrecy in
their deliberations and with respect to confidential information, and cannot be compelled
to testify on these matters. Furthermore, judges are to enjoy persona immunity from
civil suits stemming from improper acts or omissions while carrying out their duties.
They may, however, be subject to disciplinary proceedings from the State in accordance
with the law.

Discipline, Suspension and Removal*®

The Principles provide that complaints or charges against judges are to be
processed expeditiously and fairly. Such procedures are to be kept confidential at initial
stages. Judges may only be suspended or removed for incapacity or behavior rendering
them unfit to discharge their duties. All disciplinary proceedings are to be determined in
accordance with established standards of judicial conduct. Finally, disciplinary decisions
should be subject to independent review, unlessit is adecision of the highest court or of
the legislature in an impeachment type proceeding.

Definition of “Competent, Independent and Impartial”*’

Despite the attempt to expound on the principle of judicial independence,
impartiality, and competence, The Principles do not fully clarify theseterms. Similarly,
the UN Human Rights Committee’s General Comment on Article 14 of the ICCPR
provides little guidance on the definitions of these terms. It does nothing further than
speculate that military or special tribunals that try civilians “could present serious
problems as far as the equitable, impartial and independent administration of justiceis
concerned.”*® However, publications of the Human Rights Committee, other human
rights bodies, and non-governmental organizations provide some guidance on the
independence, impartiality, and competence of the judiciary.

Independence
Although they are closely linked, the terms “independent” and “impartial” have

differing implications. The concept of judicial independence concerns the relationship
between the judiciary and other branches of the government whereas the concept of

1d.,, Arts. 15-16

°1d,, Arts. 17-20

17 See: Human Rights in the Administration of Justice: A Manual on Human Rights for Judges, Prosecutors
and Lawyers, Chapter 4: Independence and Impartiality of Judges, Prosecutors and Lawyers, published by
Office of the High Commissioner for Human Rights in Cooperation with the International Bar Association.
Available at http://www1.umn.edu/humanrts/monitoring/hradmin.html.

18 Human Rights Committee, General Comment 13(4), Article 14 (Twenty-first session, 1984), U.N. Doc.
HRIGEN\1\Rev.1 at 14 (1994).




impartiality refersto the attitude of atribunal with respect to the issues or partiesin a
particular case. Furthermore, the concept of judicial independence encompasses both
institutional independence and independence of individual judges.

Institutional Independence. “It is the duty of all governmental and other
institutions to respect and observe the independence of the judiciary.”*® Aspects of
institutional independence include independence as to administrative matters, financial
matters, and decision-making as well as jurisdictional competence and the right and duty
to ensure fair court proceedings and give reasoned decisions.

Thejudiciary must handle its own administrative and operational matters. For
example, The Principles state, “The assignment of cases to judges within the courts to
which they belong is an internal matter of judicial administration.”® Thejudiciary must
also be given adequate resources to properly perform its functions.”* Thejudiciary must
then be involved in the preparation of court budgets. States must make every effort to
ensure administrative and financial independence despite any of the tensionsinherent in a
system based on the separation of powers. Thejudiciary must also have autonomy in the
determination of questions of jurisdictional competence.®

The executive and legislative branches must also respect the judiciary’s
independence as to decision-making. “There shall not be any inappropriate or
unwarranted interference with the judicial process, nor shall decisions by the courts be
subject to revision.”?® This means that all authorities must respect and abide by
judgments and decisions of the judiciary, even when they do not agree with them.
Furthermore, the judiciary isrequired to ensure that judicial proceedings are conducted
fairly and that the rights of parties are respected and the entitlement to be free from
interference with the judicial process helps ensure that this requirement is fulfilled.?*
Inherent in this principle is the notion that a court must give reasons for its decisions.

Individual Independence. Individual judges must also be afforded independence
in performing their functions. They must be allowed to decide cases according to the law
without fear of personal criticism or reprisals, no matter how difficult, sensitive, or
unpopular the case may be. Issues pertinent to the concept of individual independence of
judges include appointment, promotion, security of tenure, financial security,
accountability, freedom of expression and association, and training and education.

Although there is not one “correct” procedure for the appointment or election of
judges, their selection must be based solely on their professiona qualifications and
personal integrity. The Principles also explicitly prohibit the use of factors such as “race,
colour, sex, religion, political or other opinion, national or social origin, property, birth or
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status” in the selection of judges.” This requirement is one that the Human Rights
Committee has frequently found lacking. For example, the Committee found in Sudan
that very few non-Muslims or women occupied judicial positions at any level and
recommended the appointment of qualified judges from among women and minorities.?
An argument could be made that the appointment of judges solely based upon expertise
in Islamic Law may help lead to a disproportionate number of Muslim judges on the
bench and therefore runs the risk of implicating the prohibition on discrimination on the
basis of religion in the selection of judges. The Human Rights Committee also
recommended to Boliviathat judges be nominated based on competence rather than
political affiliation.”” Also, the African Commission on Human and Peoples’ Rights has
held that “the selection of serving military officers, with little or no knowledge of law as
members” of the Special Military Tribunal in Nigeria was contrary to Article 10 of The
Principles.?® The Principles also require that the promotion of judges be based on
experience as well as the same objective factors that must be used for appoi ntment
procedures.”

Judges must aso have security of tenure to ensure that their independence is not
compromised. They must have “guaranteed tenure until a mandatory retirement age or
the expiry of their term of office, where such exists.”*® The Human Rights Committee
stated that in Armenia, “the election of judges by popular vote for a fixed maximum term
of six years does not ensure their independence and impartiality.”** The Committee also
found a recertification procedure for reappointment of judges at seven yearsintervalsin
Peru to be “a practice which tends to affect the independence of the Judiciary by denying
security of tenure.”* With regard to areview procedure in Lithuania, the Committee
recommended that “any such review process should be concerned only with judicial
competence and should be carried out only be an independent professional body.”** The
Principles also provide that judges have adequate remuneration and pensions.® The
financial security of judgesis an important factor in their independence, asit increases
the likelihood of attracting qualified persons to the position and decreases the effect of
bribery, corruption, and political or other undue influences.

Accountability for misconduct and judicia discipline are important facets of
judicial independence. The Principles provide for “appropriate procedures” and “fair
hearings,”* “established standards of judicial conduct,”* and “independent review”*’ but
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do not specify who decides these rules and procedures. The Human Rights Committee
seems to believe that a body fully independent of government influence must deal with
professional discipline. For example, the Committee was concerned that the Cambodian
Supreme Council of the Magistracy “was not independent of government influence” and
that it had “not yet been able to deal with the allegations of judicial incompetence and
unethical behavior.”®

Judges must also be afforded the rights of freedom of expression and association
in order to ensure their independence.* They are to be allowed to form associations to
defend their independence, promote their professional training, and represent their
professional interests.*® Training and education of judges is also important to ensuring
judicial independence. The Human Rights Committee recommended that the Republic of
Congo should give particular attention to the training of judges to help free them from
political, financial and other pressures and to help them render justice promptly and
impartially. It recommended that they “take the appropriate steps to ensure that more
judges are given adequate training.”*" It isimportant to note that the Human Rights
Committee has a so stressed the importance of providing training in human rights law for
judgesin Libya*™ and Sudan.*

Impartiality

“The judiciary shall decide matters before them impartially, on the basis of facts
and in accordance with the law, without any restrictions, improper influences,
inducements, pressures, threats or interferences, direct or indirect, from any quarter or for
any reason.” The Human Rights Committee has held that the notion of impartiality
“implies that judges must not harbour preconceptions about the matter put before them,
and that they must not act in ways that promote the interests of one of the parties.”* The
European Court of Human Rights divides the notion of impartiality into subjective and
objective elements. It stated not only that “no member of the tribunal should hold any
personal prejudice or bias” (subjective impartiality) but that the tribunal must also “offer
guarantees to exclude any legitimate doubt in this respect” (objective impartiality).”® The
Court further stated that “even appearances may be of a certain importance. What is at
stake is the confidence which the courts in a democratic society must inspire in the public
and above all in the parties to the proceedings.”*’ Similarly, the African Commission on
Human and Peoples’ Rights, in examining a tribunal consisting of one judge and four
members of the armed forces, stated that “regardless of the character of the individual
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members of such tribunals, its composition alone creates the appearance, if not actual
lack, of impartiality” and found a violation of the principle of impartiality.*®

Competence

The term “competence” has two different connotations. First, competence refers
to the appropriate personal, subject matter, territorial or temporal jurisdiction of a court in
agiven case. The courts and the delineation of their competence must be established by
law. Thisassuresthat cases are heard by a court set up in advance, rather than
specifically for that situation, and decisions are made in accordance with the proper
substantive law and procedure.

The requirement of competence aso implies that individual judges be properly
qualified. “Persons selected for judicial office shall be individuals of integrity and ability
with appropriate training or qualifications in law.”*° Proper qualifications, education, and
training are not only vital for ensuring judicia independence, as discussed above, but also
for the sake of ensuring a proper understanding of the laws and procedures applicable in
the court. Article 6.3 of the Bangalore Principles states that “A judge shall take
reasonable steps to maintain and enhance the judge’s knowledge, skills and personal
qualities necessary for the proper performance of judicial duties, taking advantage for this
purpose of the training and other facilities which should be made available, under judicial
control, to judges.” Atrticle 6.4 further requires judges to keep themselves informed about
developments in international law, especialy with regard to human rights.

One particular issue with regard to the competence of judges is the appointment
of expertsin Islamic jurisprudence to courts that can hear cases not dealing specifically or
solely with issues of Islamic law. For example, Article 89 of the proposed Iragi
Constitution enables appointments of experts in Islamic jurisprudence to the Federal
Supreme Court without an explicit requirement of traditional civil law training.

However, it is clear that such arequirement exists under international law. Inherent in
the phrase “appropriate training or qualifications in law”, as used in Article 10 of The
Principles, is the notion that judges must have training in the particular body of law that
the court at which they are presiding is competent to adjudicate upon. That notion is also
essential to the requirement under the Bangalore Principles “to maintain and enhance the
judge’s knowledge, skills and personal qualities necessary for the proper performance of
judicial duties.” In other words, there could be no quality more “necessary” for the
proper performance of judicial duties than knowledge of the law applicable in the court.
After all, aprimary purpose of establishing an independent judiciary is to ensure that
matters are decided on the basis of and in accordance with the law. Of course, systems
may be established to ensure that expertsin Islamic jurisprudence obtain adequate
training along with or after their study of Islamic law.

“8 The Constitutional Rights Project v. Nigeria, African Commission on Human and Peoples Rights,
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It isimportant to note that qualifications and training of judges has been an
important issue discussed at NGO-sponsored conferences regarding the judiciary in the
Middle East. The “Beirut Declaration for Justice” was published at the First Arab
Conference of Justice in 1999, organized by The Arab Center for Independence of the
Judicary and the Legal Profession.® Recommendation 16 states, “The state shall
endeavor, through specialized centers and institutes, to provide judges with an effective
legal training in order to prepare them adequately to assume judicia posts. All aspects of
the study and training programs shall be subject to the supervision of the judiciary.”>*
Similarly, “The Cairo Declaration on Judicial Independence”, adopted at the Second
Arab Conference of Justice in 2002, called for the establishment of “judicial institutes
specialized in the education, training, and professional development of judges.”> Finally,
judici % training was a primary topic of discussion at the Arab Judicial Forum held in
2003.

Conclusion

The principle of independence, impartiality, and competence of the judiciary is
internationally recognized as crucia to the establishment of the rule of law and the
protection of human rights. This principle should be viewed as non-derogable due to its
indispensability to the safeguarding of human rights. Several attempts have been made to
clarify this principle, the most established and authoritative of which is the “Basic
Principles on the Independence of the Judiciary”. The term independence encompasses
both institutional independence from other branches of the government and individual
independence of the judges. The notion of impartiality means that judges are to decide
cases on the basis of the law and the facts before them rather than other outside
influences. The requirement of impartiality includes both subjective and objective
impartiality. The concept of competence includes both the jurisdictional competence of
the court as well as the competence of the individual judges making up the court. Proper
gualification, education, and training of judges are crucia to ensuring a proper
understanding of the law by as well as to the independence of the judiciary. All states
and judges have an obligation to ensure that these standards are implemented in their
respective judicial systems.
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