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Abstract

This article looks at the comparative positions of Customary and Islamic law in seven countries on the African
continent embracing the different influences that have affected the countries concerned. It presents a picture,
save perhaps in the case of Namibia and South Africa, of Customary law being outflanked by modern legal devel-
opment but on the other hand identifies the consistent growth and role of Islamic law. In each case, the impact
of the constitution on the practice of Customary and Islamic law is reviewed and in each jurisdiction cases are
identified which highlight how national laws and legal practice absorb the impact of Customary law. Whilst both
Customary law and Shari‘a have an influence beyond their more narrowly defined area of personal status law,
their respective futures are quite different. Shari'a, as a reflection of the Islamic faith, will continue to grow and
develop its position on the continent with few countries untouched by its impact. On the other hand, save in
South Africa, where there has been a considerable body of diligent research, writing and codification, Customary
law faces an uncertain future. The article provokes a debate as to what that future may be.
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Overview

For the purpose of analysis, and in order to cover the diversity found on the continent as a whole, we have
selected examples from countries grouped by their immediate historic, legal and cultural influences, which, save
for three or four countries, have come from external colonising powers. There are, adopting this approach, five
groupings: the Anglophone (thus Nigeria); the Francophone (thus Mali); the Arabic speaking (and thus naturally
Islamic) (thus Egypt); the Lusophone (thus Mozambique); and finally, the individual and distinct countries (thus
South Africa, Ethiopia and Namibia). In order to narrow the range of our discussion, the above countries have
been chosen for this paper.

General Introduction

Customary law has been defined as the law of small-scale communities. The people living in these communities
take it for granted, but outsiders are by definition excluded. This means that very few, if any, texts on Customary
law can claim to be direct personal accounts of community practice. There are, in reality, three distinguishable
strains of Customary law namely decisions contained in case reports and in the gatherings of tribal leaders, codes
and restatements and to an extent elements reflected in state legislation. Secondly, there is the law recorded by
anthropologists and lawyers, and finally there is the law lived out by the people.

In colonial times, Customary law was written up and many practices such as bridewealth and polygyny were
condemned, both in content and form. At that stage, the lack of system defied the colonial lawyers’ ability to
identify norms or“law”.

As the colonial powers could not finance or enforce, as a matter of manpower, the imposition of their own sys-
tems of law, as a compromise, the areas of Customary law deemed less offensive by the colonial power were
recognised.

As one would expect, the degree to which Customary law is of relevance today varies considerably country by
country. The shape of Customary law is different from that of Islamic law in the sense that it has existed, spring-
ing from communities, in all countries, but has declined in most under the impact of centralised administration,
constitutions and codes of law being made applicable to all. South Africa, Namibia and the Democratic Republic
of Congo are, however, exceptions: in South Africa, with the demise of apartheid, considerable recognition has
been given to Customary law under the Final Constitution of 1996, hence the greater detail we have been able
to extract in respect of this country in this paper. This has in turn given rise to a lively debate between the current
“living” and “formalised” elements of the law. In the Democratic Republic of Congo the need for development in
the system of law has, by default, given openly practised Customary law an extended life.

There are competing views on the relevance and sustainability of Customary law in the context of rapidly devel-
oping societies and the gradual blending of populations. For the old rules, modern society has processes and for
reconciliation, there is now adjudication. Many consider Customary law to be an anachronism from a bygone age
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particularly insofar as women'’s rights are concerned. However, from another viewpoint there is considerable evi-
dence that the traditional methods, particularly in resolving disputes, has many advantages notably in dispensing
swift and equable restorative justice and reintegrating wrongdoers back into their community. One only has to
look at the modern trend of Alternative Dispute Resolution (ADR) to understand the value of reconciliation.

In terms of Islamic law, its impact has depended in great measure on the extent to which a country’s population
has maintained or adopted Islam as its given religion. There is a sharp contradistinction between the continuing
but declining influence of the Christian colonising powers in the context of their secular laws (the French and
Spanish civil codes and English common law) and the continuing and increasing influence of Islamic law. As the
latter has no attachment to any particular country, the need for its replacement from a nationalistic point of view
does not arise. The contest, however, in countries on the continent that have a Moslem majority in their popula-
tion, is between the Executive seeking to maintain a secular state, and the Islamic establishment seeking to make
Islamic law of direct effect in every aspect of the law (rather than limited to direct effect in the laws of personal
status). The recent growth of Islamic finance is an interesting marker in this “struggle”.

Specificimpressions on Customary law

Customary law is, by its very nature, exercised by communities. It was and often still is the law under which most
of the population regulate their marriages, divorce, inheritance and land tenure. In Africa, in origin all “law” was
Customary until supplanted by the demands of the first centralising national governments. In the 19th and early
20th centuries, the European colonising powers were concerned to ensure that trade was regulated under laws
acceptable to themselves and that their rules in terms of administration were applied. Customary law was largely
ignored and marginalised by them. Specifically, they had no time or vested interest in making change to the laws
affecting local administration, personal status or minor criminal issues. In Islamic countries, where the influence of
Islam predated Western involvement, only the indigenous non-Islamic peoples, such as the Berbers in Morocco
or the Nubians in Egypt, maintained Customary law and practice. It is proper to say, however, that unwritten
Customary law of an Islamic nature existed and continues to exist, albeit in respect of minor issues and in very
localised circumstances.

Against a trend of general decline, South Africa has sought to enfranchise Customary law principles, in particular
via Section 31 of the Interim Constitution of 1994. This process was confirmed and expanded upon in the Final
Constitution of 1996. Whilst South Africa’s Customary law must, in all circumstances, defer to the Bill of Rights, its
essence is upheld. In sparsely populated Namibia, save in the main cities, Customary law has prevailed amongst
the many different tribes and by and large is treated with equal respect to statute and the common law. In the
Democratic Republic of Congpo, tribes such as the Baluba, Bakongo and Nkundo Mongo (numbered in their mil-
lions) in default of an enforced central code of law, maintain their Customary practice of law. Whether in time this
will be developed in a modular way for each area of the country or subsumed under a centrally imposed system
of law, awaits the resolution of the political uncertainties currently prevailing.

Since much Customary law has an oral tradition, its use in modern society can only be determined if it is re-
searched and recorded and its key tenets identified for the purpose of future development. In each case one must
see if a country’s Constitution makes provision for it and places it on an equal footing with the country’s other
laws. The role of the country’s parliament or national assembly is to review it and, if necessary, reform it. Customary
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laws must have the capacity to develop with the times. Traditional authorities also have to be willing to allow, after
consultation, restructuring and reform.

Specific impressions on Islamic law

The Constitutions of Egypt and Morocco protect and enshrine the Islamic faith and thus by definition the promul-
gation and the use of Islamic-based law. Both countries have significant non-Islamic minorities (the Copts and the
Berbers) and the Constitutions are also designed to protect minority rights. Respect for these minorities coupled
with the inexorable growth of internationally applicable and accepted law provide a necessary hedge for each
country's Executive against the demands that national law coincides with the full tenets of Shari‘a.

In countries where the Islamic population is in a minority, there has been a general acceptance by governments,
such as in Kenya, that in matters of personal status law where both or all parties wish to apply Islamic law, then
appropriately qualified Islamic judges will opine on the issues in question. The Kadhi Courts in Kenya, the separate
Shari'a Courts in Nigeria, and the recognition in other non-Islamic countries' Constitutions (e.g. Ethiopia) of Islamic
practices, evidences this essential point.

The Future

With the globalising effects of the World Trade Organisation, the growth of Bilateral Investment treaties and re-
gional trade agreements and the development of trading blocs (OHADA; COMESA and SADC for example) there
is a heavy emphasis on countries integrating their legal systems with neighbouring countries and their trading
partners. However, this cannot be to the detriment of their social fabric and it is in this area that the maintenance
and development of Customary law has a role to play. In general, both Customary and Islamic law have and will
continue to serve communities on issues of personal status. There remains the possibility in countries, where the
majority of the population is Islamic, however, that their governments may ultimately decide to move their entire
legal systems and law making processes into Shari‘a.
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Nigeria

1. Background

Following nearly 16 years of military rule, a new constitution was adopted in Nigeria in 1999, and a peaceful tran-
sition to civilian government was completed. Nigeria is Africa’s most populous country with a population of ap-
proximately 137 million. The population is composed of more than 250 ethnic groups; the following are the most
populous and politically influential: Hausa and Fulani 29%, Yoruba 21%, Igbo (Ibo) 18%, ljaw 10%, Kanuri 4%, Ibibio
3.5%, Tiv 2.5%. In terms of religion 50% are Muslim, 40% are Christian and 10% have indigenous beliefs. English is
the official language with Hausa, Yoruba, Igbo (Ibo) and Fulani also being spoken.

2. The Origins of the Nigerian Legal System

The Nigerian legal system comprises a number of different layers of law, being based significantly on English law
whilst incorporating also local Customary and Islamic (Shari‘a) law. Customary law in particular adds a great deal
of complexity to the legal system on account of the fact that it is not uniformly applied, rather, the customs which
are recognised as law are often recognised only at the localised geographic level and do not apply to all groups
throughout the country. In short, the Customary law in one region will differ from that elsewhere. Nigeria's periods
of military rule have further complicated the legal system because of the Decrees and Edicts which were issued
during these periods. Many of these items of legislation remain in force despite the fact that they conflict with
other laws, indeed often with the Constitution of the Federal Republic of Nigeria, 1999.

3. The Current Role of Shari’a and the Constitution

In recent times, there has been a marked resurgence in the application of Shari‘a in Nigeria, particularly in the
Northern States. The State of Zamfara was the first State to declare Shari'a to be applicable (on 27 October 1999)
and other States soon followed.

The Constitution itself does indeed make specific provision for the application of Shari'a in the sense that it
provides for Shari'a Courts of Appeal. Section 260 of the Constitution states that “there should be a Shari'a Court
of Appeal of the Federal Capital Territory, Abuja”. Section 275(1) states that any State requiring such should have a
Shari'a Court of Appeal for that State.

The jurisdiction of the Sharia Court of Appeal for Abuja is determined by Section 262 of the Constitution which
states that the Court has jurisdiction over “civil proceedings involving questions of Islamic personal law”. The area of
jurisdiction is further described as including matters relating to a marriage concluded in accordance with Islamic
personal law, questions of Islamic personal law regarding a gift, will or succession where the endower, donor,
testator or deceased person is a Muslim, and any question regarding an infant, prodigal or person of unsound
mind who is Muslim or the maintenance or the guardianship of a Muslim who is physically or mentally infirmed.
Finally, the Court has jurisdiction by Section 262(2)(e) of the Constitution to decide “any other questions” provided
the parties have agreed that the Court should have jurisdiction. The jurisdiction of any Shari'a Court of Appeal of
a State is similar to that of the Shari'a Court of Appeal for Abuja.




Although provision is as such made for Shari'a Courts of Appeal, it is interesting to note that no provision is made
in the Constitution for Shari'a Courts of First Instance. The consequence of this is that questions of Islamic personal
law may in fact be determined by a magistrate or High Court presided over by a person who need not be learned
in Islamic law.

Although the Constitution does not expressly provide for the creation of specific Islamic Courts of First Instance,
Section 6(4) of the Constitution does permit the National Assembly or any House of Assembly to establish Courts
with subordinate jurisdiction to that of a High Court (i.e. which does allow for the creation of Shari‘a Courts of First
Instance), although it should be noted that such Courts would not constitute official Courts of record.

4. Establishing the Existence and Application of Customary Law
Customary law is, as stated above, recognised by the Nigerian legal system. The question of what constitutes the
applicable Customary laws in relation to a particular matter is often, however, a difficult question.

If a party wishes to invoke the application of a rule of customary law in court proceedings, Section 14(1) of the
Evidence Act 1990 requires that party first to establish the existence and content of the customary rule as a matter
of fact which is to be proved by appropriate evidence. Appropriate evidence will include the following sources of
customary law: opinions of persons having special knowledge of native law and custom; opinions of native chiefs;
any books and any manuscript.

An exception is created for those rules of customary law which have been recognised and applied by Courts of
superior or coordinate jurisdiction so often that the Court asked to apply the relevant rule now would be justified
in assuming that the persons or class of persons concerned in the area look upon the relevant rule as binding in
relation to circumstances similar to those under the Court’s consideration (see Section 14(2) of the Evidence Act
1990). By this latter approach, a Court is able to take “judicial notice” of the existence of a particular customary law
without the need for its proof by specific evidence.

Assuming that the above evidential hurdles are crossed, however, a Court is nevertheless able to refuse to apply a
rule of customary law in the event that it finds that the rule is contrary to public policy or not in accordance with
natural justice, equity and good conscience.

5. Resolution of Conflicts

As the common law exists side by side with customary law, it is inevitable that from time to time there will be con-
flicts between the two systems of law. The question will arise whether the common law or rather the customary
law should be applied in the determination of an issue. Similarly, however, it is possible that the conflict may be
between the application of two rules of customary law. As such, rules which resolve such conflicts are required.

In terms of the burden of proof, it falls upon the person who seeks to apply a particular customary law to es-
tablish that it should in the circumstances be applied. A number of principles are applied in determining such
conflicts:-
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generally, a person seeking to apply a particular law (whether of the common law or of the custom-
ary law) can discharge the burden by establishing that he will suffer substantial injustice if another
potentially applicable law (of the common law or customary law) is applied;

ii. where the parties consider themselves to be subject to customary laws, such laws shall prevail, un-
less the parties have expressly agreed that the common law shall prevail over the customary laws
which would otherwise apply;

ii.  in matters between “natives™, again customary law will govern, unless the parties have expressly
agreed to be bound by the common law or if the issue in question is not one which can be said to
be recognised by custom;

iv.  inthe case of a dispute between a native and a non-native party, generally the common law will be
applied (unless it can be established that to apply common law will result in a substantial injustice
to either party);

V. where the conflict is between two potentially applicable customary laws, the one which will be ap-
plied is the one prevailing in the area of the jurisdiction of the Court or binding between the parties.
In the case of disputes relating to land, however, the applicable customary law will be that of where
the land is situated.

An example of a case in which customary law prevailed is the case of Akingbabe v. Elemosho (1964) 3 NSCC 96.The
case arose out of the following facts: In 1911, an individual named Pearse bought an area of land from the Oloto
chieftaincy family. Pearse paid the agreed price and received both a receipt and possession. Some time later,
Pearse divided the land into plots and gave conveyances to the purchasers. The plot of land at the centre of the
dispute passed by successive sales to the plaintiff, who bought it with a conveyance to him which was registered
in April 1960. The Olotos sold the same plot to “A”in July 1960 with a conveyance, and A" sold it by conveyance to
the defendant in September 1960. The defendant testified that he viewed the plot before he agreed to buy it and
that a search at the land Registry had not revealed any previous conveyance of the plot. The conveyance to “A”
described the plot as being in Pearse Street, and there was at least one house on the row where the plot lay.

As the defence sought to deny that the Olotos had sold the land in that locality to Pearse, the plaintiff sought
to put in conveyances of nearby plots to identify the area bought by Pearse from the Olotos, but the trial judge
rejected the evidence on the ground that they were irrelevant, held that the plaintiff had failed to identify the land
bought by Pearse, and dismissed the plaintiff’s claim for a declaration of title. The judge was also of the view that
the absence of any evidence of a conveyance to Pearse led to the conclusion that Pearse had acquired at most
only an equitable interest in the land by paying purchase price and obtaining a receipt. The plaintiff appealed to
the Supreme Court, which held, in dismissing the appeal that, since the sale to Pearse in 1911 was an out and out
sale of land held by the Oloto family by native law and custom, no conveyance or written contract was necessary
to effect a valid sale. The payment of the purchase price and the delivery of possession to Pearse created valid title
by native law and custom.

2. A'native”includes a native of Nigeria and a native foreigner; ‘native of Nigeria'means any person whose parents were mem-
bers of any tribe or tribes indigenous to Nigeria and the descendants of such persons; and includes any person one of whose
parents was a member of such tribe; 'native foreigner' means any person (not being a native of Nigeria) whose parents were
members of a tribe or tribes indigenous to some part of Africa and the descendants of such persons; and includes any person
one of whose parents was a member of such a tribe.
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In certain cases, statutory legislation may come into conflict with otherwise applicable customary or common
law. Although all three sources of law co-exist with each other in the Nigerian legal system, statute supersedes
both common law and customary law such that any rule of common law or customary law which is in conflict or
inconsistent with the provisions of a statute is deemed to be void and of no effect to the extent of the inconsist-
ency or conflict. However, for a statute to override common law or customary law, the statute must expressly
provide that this is to be its effect.

A good example of a case where customary and statutory law came into conflict is the case of Attah v. Elders of the
Ruling House of Osivoko and Efofu (1976) 10 NSCC 401. The Appellant had been appointed as the District Head of
Agila District by the Oturkpo Local Authority. The appointment had been contrary to the wish of the “Kingmakers”
of the District. In the proceedings, the trial judge declared the appointment null and void as it was not in compli-
ance with native law and custom and granted an injunction restraining the appellant from carrying out his duties
as the District Head of Agila. The appellant appealed to the Supreme Court against this decision.

Allowing the appeal, the Supreme Court held that the office of the District Head of Agila is not constituted by
native law and custom but is a statutory office established under the Local Authority Law of the Benue-Plateau
State. It was also held that the appellant was a servant of the Oturkpo Local Authority appointed under the Local
Authority Law who holds office at the pleasure of the Local Authority.

6. Future Developments

The implementation of Shari'a in certain Nigerian States in recent times has given rise to a number of controversial
cases which have drawn a great deal of comment from observers around the world. The increasing Muslim popu-
lation has driven the adoption of Shari'a at a State level. Although the adoption of Shari'a has undoubtedly drawn
criticism, its populist support particularly in the Northern states means that any federal government, faced with a
call to intervene or assert the supremacy of federal law, faces conflict with a proportion of its very own people.

The application of Customary law, however, is somewhat less controversial than the adoption of Shari'a. One of
the bigger questions, however, for the future of Customary law, is the extent to which it would be possible and
indeed desirable to seek to preserve the Customary law of Nigeria by way of a process of codification. Given the
difficulty of determining the existence and ambit of the applicable customary rules in a case, the possibility of
codification is often suggested as being a solution to that problem. There are of course, however, many argu-
ments both for and against a process of codification. Perhaps one of the most often employed arguments in
favour of codification is that it would do away with the inherent uncertainty created by an unwritten system of
law which depends for its existence primarily on the memory of human beings who, moreover, must be trusted
to recall such laws as witnesses free of bias or self-interest in the relevant Court proceedings. Many would say that
the human memory cannot be relied upon to preserve such laws in their “true” form and that, secondly, bias or a
lack of independence on the part of witnesses often results in such laws being often distorted or misapplied.

Those who seek to argue against the possibility of a process of codification cite the effect that such a process
would likely have on the further development of such rules - instead freezing in time the content of the custom-
ary laws - which would be to do away with one of the primary strengths of customary law (namely its ability to
quickly develop and adapt over time to accommodate new issues and considerations). Practical considerations
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are often cited also against the possibility of codification, namely the difficulties inherent in seeking to record the
laws of the numerous ethnic groups within Nigeria, each of which will have their own laws, as well as the fact that
a large part of the country’s rural population is illiterate and, as such, would be unable to read the laws once com-
piled. In relation to the first potential difficulty of codification, whilst it might be possible to record all of the differ-
ent ethnic (and other sub-cultural) rules and variations, it is likely that any such record of applicable laws would be
so vast as to be almost unusable. The alternative possible approach, however, of adopting the rules of one or other
group of people as binding all people is equally likely to prove unworkable - indeed in other jurisdictions where
such an approach has been taken those subjected to a"new” system of law originally belonging to another group
have often simply continued to apply their own laws in defiance of the new codified system.

Ultimately, whilst there are strong arguments both for and against the codification of the customary laws in
Nigeria, it may be instead that the preferable approach would rather be to focus upon seeking to record the exist-
ence and content of as much of the law as possible, albeit that such evidence would be freely supplemented by
the oral evidence of witnesses where required. In this way, there would be a presumption in favour of the validity
and application to a particular set of facts of the rules recorded, however, parties would be free to call alternative
evidence so as to challenge the application of a recorded rule or indeed to supplement or modify its content.
Such an approach would militate against the risk that the long held customs of various Nigerian people are lost
forever through the passing of time, and perhaps more importantly, the ever greater mobility of people (who in
moving take with them the knowledge of applicable customs), whilst not crystallising forever in time the exist-
ence and application of the customary laws.
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Egypt

1. Background

The population of Egypt is approximately 76 million and is made up of Eastern Hamitic stock (Egyptians, Bedouins,
and Berbers) 99%, Greek, Nubian, Armenian, other European (primarily Italian and French) 1%. 94% of the popula-
tion is Muslim (mostly Sunni), while the other 6% are Coptic Christian. The official language is Arabic, while English
and French is widely understood by educated classes.

Egypt was conquered by the Ottoman Empire in 1517, but remained dominated by the semi-autonomous Mame-
luks until it was conquered by the French in 1798. After the French were expelled in 1801, it was then ruled by the
Albanian Mehemet Ali, who, although a vassal of the Ottoman Empire, pulled Egypt even further out of Ottoman
control. Following the completion of the Suez Canal in 1869, Egypt became an important world transportation
hub, but also fell heavily into debt. Ostensibly to protect its investments, Britain seized control of Egypt's govern-
ment in 1882, but nominal allegiance to the Ottoman Empire continued until 1914. Partially independent from
the UK'in 1922, Egypt acquired full sovereignty following World War Il with true self-rule occurring in 1953 with
the rise to power of General Abdul Gamal Nasser.

2. Introduction

The legal system in Egypt is based on Shari'a and civil law derived from French Civil Code and European influ-
ences. The law of personal status is the primary area where Shari‘a is today applied, with criminal and civil law
being derived primarily from the French heritage. Shari'a however remains a source of guidance to the secular
Courts in the absence of any specific legal provisions. In fact, during the 1970s and 1980s Muslim political activists
fought with some success to advance the impact of Shari‘a in adjudication, reversing for example a liberal law
of personal status expanding the rights of women and achieving the passage of a constitutional amendment
making the Shari'a in principle, the sole source of legislation. The pressure of the Muslim political activists on the
Government to adopt Shari'a completely was rejected on the basis that 95 per cent of Egypt’s laws were already
consistent with or derived from Islamic law. In 1985 the People’s Assembly rejected demands for the immediate
adoption of Shari'a but supported a recommendation to review all statutes and change the ones that conflicted
with Islamic law. This process which continued for years, necessitated the review of approximately 6000 laws and
10,000 peripheral legal acts.

3.The Origins of the Legal System

(i) The Pre-Constitutional Era

The origin of the current legal system can be traced back to the Ottoman reforms of the nineteenth century.
Between 1517 and 1805 Egypt was an integral part of the Ottoman Empire, attaining independence in matters of
administration of law and the judiciary in 1874.
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In the early centuries of the Ottoman Empire, the state maintained and developed criminal law and justice along-
side Shar'ia and the jurisdiction of the Islamic Courts. This secular criminal law and procedure were drawn togeth-
er into comprehensive and detailed regulations and became known as the ganun (State law, itself heavily based
on the Shar'ia). Other localised systems of justice, often informed by custom, operated in specific areas. Until the
nineteenth century, notwithstanding the special privileges enjoyed by foreigners under the Capitulatory system?,
the Courts of general jurisdiction in Egypt - as in the Ottoman Empire as a whole - were Mahakim Shari‘iya and the
Shar'ia law was still the fundamental law.

Under the Capitulatory system, there was a system of Consular Courts for those that could claim European citizen-
ship. Each consular Court would apply the law of its nationality and foreigners were subject to their laws alone
whilst residing in Egypt. In Egypt the Capitulatory system was extended further than elsewhere in the Ottoman
Empire to give even greater privileges to foreigners in order to attract investment. The activities of the Egyptian
Courts became limited to cases where the defendant was Egyptian. The granting of such privileges to foreigners
i.e. non-Muslims, was in accordance with the teachings of Shari'a for which the personality of law was and remains
an important principle. Shari‘a applies only to the community of believers and not to non-believers. In Egypt this
principle still applies in questions concerning marriage and divorce. In this respect Shari‘a also does not apply to
Egyptians who are non-Muslims. The Capitulations can therefore be seen as a development of Muslim and subse-
quently Ottoman tradition which permitted non-Muslim communities to enjoy considerable religious, economic
and judicial autonomy. The system became subject to much abuse and in the 1860's and 1870's Egyptian officials
grew frustrated at their inability to enforce civil and criminal law against foreigners.

Judicial reform in Egypt began in 1875, leading to the establishment of the Mixed and National Courts. During the
period of the Mixed Courts there were four different systems, namely, the Mixed Courts themselves, the National
Courts or Native Courts, the Consular Courts and the Religious Courts of Personal Status.

(ii) The Mixed Courts

By the 1900s, Egypt’s legal system began resembling European systems to a greater extent. New legislation relat-
ing to penal, commercial and maritime law was introduced which reflected the growing influence of Europe,
with personal status law remaining unreformed until 1920. The Mixed Courts were given their own set of codes
which were to be applied exclusively by the Courts in the exercise of their jurisdiction. The principle of the Mixed
Courts was to separate justice from the administration. These Codes were based on the French Codes due to the
influence France already had had in Egypt as well as its greater influence throughout the Ottoman Empire. Six
codes prepared by a French lawyer, Maitre Manoury, were promulgated in 1875. They were: the Civil Code; the
Commercial Code; the Code of the Maritime Commerce; the Code of Civil and Commercial Procedure; the Penal
Code; and the Code of Criminal Procedure. The Mixed Courts had jurisdiction in all civil and commercial cases in
which a foreign interest was (even remotely) involved.

(iii) The Consular Courts

Under the Montreux Convention of 1937 Consular Courts retained criminal jurisdiction in cases involving foreign-
ers. Each foreign community organised its own Courts as it wished and applied the law of the home country. The
British Consular Courts were the most numerous owing to the predominant British influence in the country and

3. Aseries of agreements between European powers and the Ottoman Empire giving special privileges to foreigners through-
out the Empire.
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comprised local and provincial Courts with a Supreme Court in Cairo. The Courts' jurisdiction was transferred to
the Mixed Courts.

(iv) The National Courts

Following the establishment of the Mixed Courts, the Egyptian Government attempted to construct a new cen-
tralised Court system, largely based on a French model. Work on the new system and its code was completed in
1883 when the new National Courts began operation. While some effort was made to incorporate Islamic ele-
ments, the Egyptian Code was far closer to the French than the Ottoman Majalla®. The National Courts also had
their own system of six codes: the Civil Code; the Commercial Code; the Maritime Code; the Penal Code; the Code
of Civil procedure; and the Code of Criminal procedure. The Commercial and Maritime Codes were almost identi-
cal to those issued for the Mixed Courts and the others included only minor differences. The Civil Code did contain
slightly greater indigenous and Shari‘a content than that of the Mixed Courts. Civil and commercial disputes of an
entirely Egyptian nature were dealt with by the National Courts.

Despite French influence, the codes for the Mixed and National Courts were not just copies of their French coun-
terparts and the Civil Code for the Mixed Courts did provide for certain matters, mostly involving immovable
property, to be governed by the principles of Shari‘a. The rest of the Code was clearly modelled on the Napoleonic
Code. In addition to the Codes, the Mixed Courts applied certain statute law affecting foreigners, some purely
internal legislation, some custom of a Muslim nature and some natural law and equity.

(v) Courts of Personal Status

In matters of personal status (chiefly marriage, divorce and inheritance), the Court of competent jurisdiction
would depend upon the religion of the person involved. The Sharia Courts (Religious Courts of Personal Status)
continued in operation, and were the most numerous but alongside these existed many non-Muslim religious
Courts (Milli Courts). There were many different Christian sects, the majority being Coptic, but there were also
Greek Orthodox, Catholic Greeks, Orthodox Armenians, Catholic Syrians and Maronite Catholics. There was also
a sizeable Jewish community. The applicable law and procedure of these Courts were subject to the exclusive
control of the Egyptian heads of particular religious sects.

The reform of personal status laws began with the preparation of an unofficial code of personal status law by
the renowned jurist Qudri Pashain 1893. It was based on the dominant views of the Hanafi school of Islam and
for a long time the book was the standard text book for Egyptian Islamic Law Students and a manual for the
Shari'a Courts, although it did not attain acknowledgement from the State. A commission of Islamic law schol-
ars published in 1916-1917 a draft code on marriage and divorce which met with strong opposition and was
shelved. From 1920 to the early 1950's, on the basis of recommendations made by several committees, the Egyp-
tian legislature enacted a number of laws effecting important changes in legal principles relating to family law
and succession. These included: the Law of Maintenance and Personal Status (Law No. 25/1920); a law regulating
the minimum marriage age (Law no. 56/1923); a Law of Personal Status (Law no. 25/1929) on the dissolution of
marriage and family disputes which parted from the then adopted Hanafi Law and adopted the rulings of other
doctrines on some questions related to maintenance, iddat, divorce and separation on the grounds of insolvency,
absence of the husband and injury to the wife; The Civil Code of 1931; the Law of Inheritance (Law no. 77/1943);
and the Law of Bequest (law no. 71/1946).

4. During the nineteenth century, legal reforms took place throughout the Ottoman Empire which resulted in the introduction
of a substantial body of European inspired law, more hierarchical in structure and which attempted to codify existing law.
The culmination of the Ottoman codification effort, the Majella, (Ottoman Civil Code) issued between 1869 and 1877, was
intended to be Islamic in content but was based in form on the Code Napoleon. For the first time parts of the Shar'ia were
codified and contained in legislation issued by a secular authority i.e. the State. The Ottoman Civil code was however never
applied to Egypt (nor was the Ottoman Penal Code, the Ottoman Land laws of the nineteenth century) but is indicative of
legal reform taking place during the nineteenth century.
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4.The Constitution

Article 2 of the Egyptian Constitution, adopted 11 September 1971, affirmed Islam as the state religion. It was
amended in 1980 to add recognition of the principles of Islamic jurisprudence as the principal source of legisla-
tion."Islam is the Religion of the State. Arabic is its official language and the principal source of legislation is Islamic
jurisprudence (Shari‘a)". The Egyptian Supreme Constitution Court ruled on 10 May 1985 that obligations on the
Egyptian Law maker to treat the Shari'a as the main source of legislation extends only to the laws promulgated
after the date of the amendment. There is no mention in the Constitution of the application of Customary law
within the Egyptian legal system.

5. The Current Position

(i) The Laws of Personal Status

Through the 1960's and the 1970's, despite various reports and proposals relating to legal reform, political events
time and again pre-empted the enactment of new law in this area. Finally in 1979, after failing to achieve any con-
sensus on matters of family law, the then President Anwar Sadat unilaterally issued an emergency decree, passing
one of the proposals into law 1979. Law no. 44/1979 was popularly referred to as  or“Jiji's Law". This controversial
amendment introduced extensive changes to the two Egyptian Laws of Personal Status of 1920 and 1929, draw-
ing from interpretations of scholars of all four Sunni schools of law.

In May 1985, the 1979 law was struck down by the High Constitutional Court of Egypt on technical grounds and
declared ultra vires the Egyptian Constitution; the initial emergency decree issued by President Sadat had been
issued in the absence of a true state of emergency and so was deemed invalid. A few months after the verdict, a
Personal Status (Amendment ) Law (Law no 100/1985) was enacted to revise the 1920 and 1929 Laws on Personal
Status. A number of the changes made by the 1979 law were re-introduced as well a some provisions added. One
element that was conspicuous by its absence in the 1985 legislation was the wife's automatic right to a divorce
from her husband if he married polygamously. As a concession to religious conservatives, the presumption of
inquiry occasioned by a polygamous marriage was removed, requiring the wife to establish that she has suffered
harm from her husband’s polygamous union if she wished to divorce. Thus the ground for divorce was no longer
automatically equated with “harm” (constituting a return to the classical position).

The second compromise related to the requirement that the divorced wife in custody of minor children had
exclusive rights to the rented marital home for as long as she retained custody. While the requirement to provide
accommodation for the custodial mother was retained in the 1985 legislation, the former husband was given
exclusive rights over his unrented dwelling.

The Law of Personal status was again amended in January 2000, giving women more options for divorce.
Thus the core of family law is formed by Laws no 25/1920 and no 25/1929 as amended by Law no. 100/ 1985;

the Civil Code (no. 131/1948) drafted by Professor Abd al-Razzaqg al-Sanhuri, the renowned Egyptian jurist, does
not cover family law or succession but does govern majority and civil status; Article 280 of the Civil Code directs
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that recourse should be to the most appropriate opinion from the Hanafi school in the absence of any textual
provision in the legislation.

(i) The Civil Code

After the Mixed Courts were abolished in 1949, a new Civil Code was developed. The principal author of the
Code, Abd al-Razzaqg al-Sanhuri stated that three quarters of the provisions of it were based on the decisions of
the Egyptian Courts and the existing legislation at the time of writing. While the new Code did retain many of the
provisions of the previous Code, it undoubtedly contains a greater Shari‘a influence than any of its predecessors.
Another difference from its predecessors was that various concepts were also taken from European Codes other
than French. The Explanatory Memorandum issued with the Code states that the people responsible for its draft-
ing obtained many of its general concepts and its many detailed provisions from the Shari‘a. Article 1 of the Code
provides that “..the provisions of this Code, govern all matters to which they apply in letter or in spirit. In the absence
of any provision that is applicable, the judge will decide according to custom and in the absence of this in accordance
with the principles of Shari‘a. In the absence of these, the judge will apply the principles of natural justice and dictates
of equity”.

It should be noted that the Egyptian Civil Code does not, unlike its European counterparts, deal with matters of
personal status. i.e. marriage, divorce and children, questions of succession, wills and intestacy. These are all dealt
with elsewhere either in separate legislation or in the jurisprudence of Shari'a, as discussed above.

In some areas Shari'a has determined the choice between different concepts in the various European Codes. The
Explanatory Memorandum issued with the first draft of the Code listed a number of examples of this, including an
objective rather than subjective test in attempting to discover the intention of the parties to a contract, the con-
cept of abuse of rights, and the provisions dealing with the assignment of debts. Shari‘a elements are also evident
in the provisions dealing with agricultural land and other real property matters such as the right of pre-emption
accorded to a neighbour in the case of sale. Two particular Islamic institutions are dealt with in the Code, namely
the Wagf (religious endowment funds) and Hekr (long term leases of land under which the lessee has the right to
build on or cultivate the land).

In addition to the Civil Code the following Codes are in force: The Commercial Procedure of 1968, the Penal Code
of 1937, and the Code of Criminal Procedure of 1950. In addition to these Codes, supplementary laws have been
issued on various commercial subjects.

(i) The National Courts

In 1956 the work of the Shari'a Courts (and of the Milli Courts which served Egypt’s other religious communities)
was folded into the National Court structure which remains in place today. There are judges trained in Shari‘a
presiding over family law cases within the National Courts. Appeals are heard by regular judges in the Court of
Appeals and then the Court of Cassation. Thus by 1956 the National Courts assumed jurisdiction over all litigation
and other Court matters.

Today, there are two basic divisions in the National Court system, one between civil and criminal cases and the
other between civil and commercial cases. There are two Courts of primary jurisdiction: the Summary Courts
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(al mahakim al guz’iya) which deal with matters involving a sum of less than £E500 and certain personal status
matters such as inheritance, divorce, care of minors, paternity and other questions relating to marriage and are
established in the urban areas and the countryside; and the Courts of First Instance (al mahakim al ibtida’iyya) deal-
ing with higher amounts and therefore usually more important matters and appeals from the Summary Courts.
These Courts are situated in the capitals of each Governorate. Each of the Courts is subdivided into personal status
divisions, commercial divisions, tax divisions etc.

Appeals from the Courts of First Instance are made to the main Court of Appeal (al mahkamit al istinaafa) in the
principal cities of Egypt. Finally there is the Supreme Court of Appeal (mahkamat il-naqd) which is also known by
its French name, la Cour de Cassation. One of its main roles is to interpret the law and to break existing interpreta-
tions of the law. It has jurisdiction over civil and criminal matters and over questions of personal status.

As part of the above Court structure, there are Courts dealing with urgent cases, as well as one which is a direct
equivalent of the French system, the parquet, called the niyaba which is more evident in criminal cases. Apart from
these Courts there are also Courts dealing with administrative disputes involving Ministries and other Govern-
ment agencies.

6. Future Developments

Future reform seem to be focused on constitutional reform, particularly with regard to private and investment
laws. However reform is slow, and this may take some time. Muslim political activists continue to lobby for the
Government to adopt Shari'a completely, but legal reform in this area appears to becoming more liberal with the
introduction in 2000 of an amendment to the Law of Personal Status giving women more options for divorce.
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Mali

1. Background

The Republic of Mali is a Constitutional Democracy, with a population of approximately 11 million of which 90%
are Muslim, 9% Animists and 1% Christian. It has several ethnic groupings which include: the Mende 50% (Bam-
bara, Malinke, Soninke), the Peul 17%, the Mossi 12%, the Songhai 6%, the Tuareg and Moors 10%, others 5%.

French is the official language, with Bambara spoken by 80% of the population as well as numerous other African
languages.

2. Introduction

Mali's legal system is principally based on the Civil Codes inherited at independence from France. Mali was for-
merly known as French Sudan. In 1959, French Sudan and Senegal formed the Federation of Mali and gained
independence within the French Community in 1960. Later in 1960, Senegal and Mali separated and both gained
complete independence on 4 April and 22 September 1960, respectively.

New laws have been enacted in an attempt to make the system conform to Malian life, but French colonial laws
not abrogated continue to have the force of law.

Notwithstanding the influences of Islam and the number of Muslims, Mali is a secular state, a principle which is
enshrined in the Constitution (see below). The current Constitution of Mali, formally adopted on 12 January 1992
instituting the Third Republic, recognises and protects Human Rights and establishes the principle of equality
of its citizens regardless of race, gender, social origins, colour, religion and political opinion (see Article 2 of the
Constitution).

3. The Constitution

The following Articles of the Constitution help provide an understanding of the country’s approach towards
religious influences. That said, there will invariably be discrepancies between the principles enshrined in the Con-
stitution and daily custom. These are considered in greater detail below.

(i) Article 1- Human Dignity
“The Human Dignity is sacred and inviolable

By way of example, circumcision is illegal as it violates the human dignity.
(i) Article 2 - The Rights to Equality

“All Malians are born and live free and equal in their rights and duties. Any discrimination based on social origins, colour,
language, race, sex, religion, or political opinion is prohibited.”

African Development Bank



This guarantees equality of the sexes, and confirms that religion is a matter of personal choice.

(iii) Article 4 - Rights to Freedom
“Every person has the right to freedom of thought, conscience, religion, worship, opinion, expression, and creation in
respect of law.”

Again, this gives freedom of expression for all individuals, including women.

(iv) Article 11 - Supremacy of Law
“That which is not forbidden by law cannot be made a crime and one may be constrained for what the law does not
permit”

This Article confirms the Rule of Law in Mali. Therefore, unlawful acts will not be defined according to Islamic or
local custom unless enshrined in law.

(v) Article 13 - The Rights to Property
“The right to own property is guaranteed. One may only be deprived of that right for the purpose of public utility with
just and prior compensation.”

This Article clearly provides that any person, male or female, can own land and property in Mali.

(vi) Article 25 - The State and Sovereignty

‘Mali is an independent, sovereign, indivisible, democratic, secular, social Republic. Its principle is to be a government of
the people, by the people and for the people...

The sovereignty and the secularity of the State of Mali is confirmed by this Article.

(vii) Article 81 - Judicial Independence

“The judicial power is independent of the executive and legislative powvers. It shall be exercised by the Supreme Court and
the other Courts and Tribunals. The power of the judiciary is guardian of the liberties defined by the Constitution.

It is charged to apply, in its proper domain, the laws of the Republic.”

The Article intends to guarantee separation of the judiciary from the legislative and executive branches of gov-
ernment. Accordingly, the judiciary should exercise its powers independently, and neither Religious Leaders nor
the Executive should be able to intervene. Notwithstanding this principle, the President is head of the Supreme
Judicial Council, which oversees judicial activities.

4, Structure of the legal system

(i) TheJudiciary

The judicial system has a traditional pyramidal form, namely:




The Constitutional Court: This judges the constitutionality of laws and guarantees fundamental human rights
and civil liberties.

The Supreme Court has three divisions: the judicial division, the administrative division and the auditing divi-
sion. The judicial division is the highest authority for all decisions in civil, commercial, social and criminal cases
throughout the country.

Below the Supreme Court are three Courts of Appeal that sit in Bamako, Kayes and Mopti. The Court of Appeal
includes a civil chamber (which also hears customary cases), a commercial chamber, a social chamber, a minor
offence chamber and a criminal chamber. The Court of Appeal has jurisdiction over all appeals from lower Courts,
including the Courts of first instance and the justices of the peace, the commercial Courts, the labour Courts and
the administrative Courts.

The High Court of Justice has jurisdiction over cases involving the President and ministers charged by the National
Assembly with high treason or criminal actions or offences committed in the exercise of their duties.

(i) Incorporation of Customary and Islamic Laws
Customary Courts were abolished at the beginning of the 1960s. Accordingly, all subject matters are adjudicated
by the ordinary Courts of Law.

Notwithstanding the abolition of Customary Courts, the adoption of new legislative acts and the reorganisation
of the legal system resulted in the incorporation of certain customary principles (Islamic and pre-Islamic) into na-
tional statutory laws that are applicable throughout the country. This has created a “hybrid” or ‘composite” system
of law. In this respect, certain laws, particularly in relation to personal status, have a strong customary basis. For
example, the Marriage and Guardianship Code recognises the custom of payment of bride-price. Cases which
involve such issues are typically heard by judges assisted by magistrate’s assistants whose job is to assess the
customs of the parties.

5.The Current Position and the influence of Customary practices

Whilst certain customary practices which may be Islamic or pre-Islamic in nature have been incorporated into the
Civil Code, other practices remain outside the scope of legislation and there exists an inherent tension between
such practices and those rights embodied in the Constitution or statute.

In this respect, some of the key areas of tension relate to the rights of women and also property rights in rural
areas:

(i) Rights of women
Marriage
According to legislation, civil marriages must take place prior to religious marriages. One of the conditions
for the legitimacy of a marriage is that both spouses must give their consent: there is no marriage when
there is no consent. However, it has been observed that forced marriages are still common and it is also the
custom for religious marriages to take place before civil marriages. Indeed, in certain instances families do
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not celebrate civil marriages which means the marriage is not recognised by law and therefore none of the
protections afforded by legislation accrue to the parties.

The choice between monogamous and polygamous marriage is left to the spouses who will later be bound
by their initial decisions. Polygamy is still widely practised and absent an actual expression of preference on
the type of marriage, itis assumed to be polygamous.

Bride price, as already mentioned, is stipulated in the Marriage and Guardianship Code and varies by region
and ethnic group. It is also observed that the limits established in the Code are commonly disregarded.

Other inequality

Under Article 2 of the Constitution, women are granted equal rights as men in every aspect of life. Women
have the right to personal property and to inherit land and real estate. In practice, the number of women
who own property is limited especially in rural areas because primarily they are not aware of their rights
relating to land ownership. Moreover, customary land management excludes awarding land to women.
Yet again, rules of inheritance are governed by customs that are generally unfavourable to women. Certain
customs give no rights whatsoever to women.

Female circumcision

Notwithstanding Article 1 of the Constitution, female circumcision was widely practised in Mali, until very
recently. Article 166 of the Penal Code prohibits the voluntary cutting or injuring of a person as well as
committing any violence on a person. Article 171 of the same Code states that any person who administers
willingly a procedure or substance to an individual without consent and causes an illness or disability is
punishable by six months to 3 years'imprisonment. However, the implementation of the above stated laws
in such a society is problematic. Therefore, the government took a different approach to inform the dangers
of female circumcision through the media. Further, workshops were held to teach the older ladies who
perform circumcision on young girls of the consequences of their acts and the dangers. Furthermore, the
government and NGOs financed special workshops to teach these same older ladies other skills in order
for them to earn a living through means other than circumcision. The Imams have also come forward to
denounce female circumcision and inform their followers that the Koran does not provide such an act to be
a holy and Islamic ritual.

(ii) Customary land management in rural areas

The primary laws regulating property rights to land and natural resources were consolidated into one main Code
Domanial et Foncier (“CDF") in 1986. It should be noted that the CDF does not recognise local rights to floodplain
rangelands. Indeed, the only regulation to this end states: “All pastures, ... animal water points are properties of the
State”. Only by developing the land can a more firm property right be claimed. This reflects the fact that State own-
ership of land is the general principle of the law and represents the influence from both Roman law and Shari‘a (as
adopted by the French Colonial Administration).

Following on from this overriding principle, if we turn to the floodplains of the Niger river it can be seen that, in
reality, there exists several, and often contradictory, layers of laws and customs that determine tenure rights. In this
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context, it has been observed that one can distinguish between local Customary law, which is basically embed-
ded in history and custom, and “village law”. The term village law basically refers to forms of social control more or
less enforced by authority structures of society at the village or community level, in part embedded in customary
status, in part in the power hierarchy. The village law has two dimensions. First, it encompasses Customary law
(which may or may not be written, recorded or clearly coded). Secondly, there is a world of paralegal or quasi
legal forms of rules and regulations of groups operating outside regular systems of Courts and law, but embed-
ded mainly within the State system. Chiefs and local officials in their exercise of State power on tenure conflicts
tend to combine “State law” and various dimensions of “village law" to produce a third legal system of everyday
practice: “local law”.

6. The Future

As long as there are discrepancies between State law and customary land systems, there will be room for ambigu-
ous behaviour by all groups. In this respect, it has been suggested that “joint usage rights” should be considered
for such areas as the Niger delta. Unfortunately, Malian State property law currently contains no concept of “joint
usage right”for land. Additionally, no legal institution capable of handling these legal issues is in place. In Mali,
as in most African countries, there exists great ethnic diversities and long histories of tribal rivalry. If the right bal-
ance is not found in the sharing of rights, duties and powers between State laws and policies, market forces and
customary leaders and resource users conflicts may arise.
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Mozambique

1. Background

The population of Mozambique is approximately 18 million and is made up of indigenous tribal groups 99.66%
(Shangaan, Chokwe, Manyika, Sena, Makua, and others), Euro-Africans 0.2%, Indians 0.08%, Europeans 0.06%. In
terms of religion, 50% of the population have indigenous beliefs, while 30% are Christian and 20% Muslim. Portu-
guese is the official language and there are also indigenous dialects.

Almost three centuries as a Portuguese colony came to a close in 1975 after a long war for independence. Large-
scale emigration by Europeans, economic dependence on South Africa, a severe drought, and a prolonged civil
war hindered the country’s development. The ruling party formally abandoned Marxism in 1989, and a new con-
stitution the following year provided for multi-party elections and a free market economy. A UN-negotiated peace
agreement with rebel forces ended the fighting in 1992.

2. Pre-Colonial Period

Prior to Portuguese colonisation, the various peoples that made up Mozambique did not live under a single politi-
cal authority. They existed as independent groupings, with various forms of political and social organisation: some
were kingdoms with centralised governments; others existed mainly as headless units, the largest political units
being the tribes or chieftaincies.

The Swiss Missionary, Henri Junod, in his classic study of the Tsonga people in the south of Mozambique, gave
special attention to the role of the Courts in traditional society. Among the features he noted, was the vigorous
way in which litigation was conducted, the extensive popular participation in arriving at what was considered a
just result, and the skill, finesse and wisdom of the judges in the conduct of the proceedings. Proceedings were
non-professionalised and informal. The rules were handed down in terms of oral tradition from one generation
to the next. The traditional system of justice was intimate, face-to-face, rooted in the local culture, with a strong
democratic component.

3.The Colonial Period

Mozambique was colonised by Portugal in the 1700s. The social and cultural changes imposed on the organi-
sational structure of the colonial society largely influenced Customary law at this time. The patriarchal model,
upon which Customary law was still founded, was facing the development of new colonial institutions and con-
sequently a new legal system. Combined with this were the activities of Portuguese missionaries, who exercised
an anti-traditional influence to assimilate the local people into the European lifestyle, despite their own culture.
Examples of such influence were in matrimony and family aspects, which profoundly changed Customary law.

Customary law still was in force beyond the control of the State, but had to co-exist with another form of law
issued by the colonial administration. The different economic and political strategies applied by the Colonial
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State in Mozambique resulted in important changes to the organisation of power (where and for whom this
power operated).

In terms of political control, under the Colonial State it was highly concentrated, while the administrative control
was much more selective and decentralised. In rural local settings, the Colonial State agreed that the administra-
tion would be carried out by local, traditional authorities, applying a private, Customary law for the resolution
of problems, whereas in urban areas civilians operated under the Rule of Law. In terms of a rural local level legal
system, often the people had to submit their disputes to their “chiefs"

Even though the legal system in urban areas (operating under the Rule of Law) was well established in the towns,
it was totally subordinate to the interests and wishes of the Colonial State. The reality was that in urban areas all
decisions, whether of the greatest importance or of the most minor character, were taken in Lisbon. Judicial offic-
ers and prosecutors were sent out and the law issued from Lisbon and imposed on Mozambican society without
adjustment for local conditions. The legal profession was made up almost exclusively of Portuguese-born lawyers,
who had come out to the colony to make their fortunes.

All existing Portuguese Codes and Statutes (derived from a totally different historical and cultural background)
were applied to Mozambique as if Mozambique were a part of Portugal. Traditional law was relegated to the
status of “uses and customs”to be applied by the local colonial administrator assisted by the chiefs. In reality, often
the"use and custom"that really counted and would win favour, was the one of going to the chief’s house the night
before the trial, bearing a chicken, a goat or a large tin of cashew nuts.

4. Independence

Mozambique became independent on 25 June 1975. Practical and political factors influenced the way in which
the new legal system was created after independence. At a practical level, it had to be borne in mind that virtually
no trained lawyers existed in Mozambique - the Portuguese judges and prosecutors decamped back to Portugal
en bloc.

At a political level, it was considered necessary to construct a legal system that would be truly Mozambican in
character and would serve the interests not just of a small, wealthy elite, but of the people as a whole. The new
Courts had to be closer to the people, more open and less technical in their procedure; the new laws had to have
as their objective the consolidation of independence and the overcoming of underdevelopment, and needed to
be couched in language that could easily be understood by the masses. The problem was how to develop and
retain many features of the traditional justice system while at the same time overcoming aspects which were re-
garded as negative in the new society, for example, the subordination of commoner families to those of the chiefs,
the subordination of women to men, and the young to the old. Another problem was how to build national unity
while respecting the cultural diversity of the country.

After independence, Article 4 of the first 1975 Constitution of Mozambique declared the end of legal pluralism
by eliminating traditional oppression and exploitation structures and their related mentality. Law No 12/1978
established a dual form of the juridical system, consisting of the Judicial Courts led by professional jurists and the
Popular Courts led by non-professional judges (who were elected locally and who arbitrated according to com-
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mon sense and goodwill). The main purpose of this measure was to endorse hierarchical uniformity of the system
and guarantee the application of the formal law at all levels.

5. The Current Position - Community Courts

Since 1990 (the year to which the current second Constitution dates back) men and women have been consid-
ered equal in terms of rights and obligations. Such provision is particularly important in the application of family
law which puts a husband and wife at the same level.

Articles 200 and 203 of the 1990 new Constitution of Mozambique endorse all other norms of the legal order
while continuing to uphold the validity of laws which do not conflict with the Constitution. This allowance was
followed by the 1992 reform of the juridical system, where Community Courts replaced Popular Courts. The dif-
ference between the Popular Courts and Community Courts is that the Popular Courts had to consult people
through popular assemblies, while in Community Courts the final decision rests with the elected judges. Today
while Community Courts are legally part of the official judicial system in Mozambique, in practice they are left to
themselves without national or legal coordination. However, in terms of their reach and variety, the community-
based local Community Courts are by far the most important Courts in the country.

The scope of the competencies of the Community Courts is limited to those cases that are generally referred to as
social cases, including small conflicts of a civil nature, family matters and cases not involving great sums of money.
These Courts can also hear criminal cases which do not result in the deprivation of freedom, but include public
reprimand, community service and monetary penalties as punishments. While Community Courts do consult of-
ficial legal documents such as the Penal Code for determination of whether an offence has occurred, in practice,
they seem to rely mainly on informal methods of settling disputes.

The trial atmosphere is informal, drawing heavily on oral tradition - issues are examined by means of extensive
questioning of the litigants and witnesses. What is new is the composition of the bench: women and young peo-
ple, excluded by tradition from judicial office, are now well represented, the Courts apply to the principles ques-
tion of national unity and of women'’s rights. The appointed judges, as appropriate, speak the different dialects of
the country, are of mixed belief but need not have a background in law. A large number are illiterate, but there will
always be a scribe recording the essence of the proceedings, and rules of procedure are less technical and flexible.
Further, decisions of the Community Courts are always subject to appeal to the Judicial Courts.

6. Conclusion

Most local customs in Mozambique had been relegated by Portuguese colonial law, but reacquired importance
after 1975, when the new Mozambican State started drawing up its legal system, and some customs were then
incorporated into the legislation.

The 1990 Constitution included democratic ideas and principles such as gender equality and freedom of religious
belief. Any customary rules that might suggest otherwise, especially in family, successions, property, and com-
mercial law, were deemed unlawful by the Constitution.
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Customs and traditional rules not incorporated into legislation are not officially viewed as a source of law. Never-
theless, the Judicial Courts and Community Courts are all to employ equity when deciding cases brought before
them, and local customs are an element which assist in determining the complex concept of equity. This fact
is particularly important in the case of elected judges and Community Courts, where legal background is not
required and the general sense of justice orientates the decisions to be adopted. By establishing such a system,
Mozambique has attempted to combine the traditions of community-based justice with the internationally ac-
cepted standards of due process of law.
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South Africa

1. Background

South Africa has a population of approximately 42 million, made up of black 75.2%, white 13.6%, Coloured 8.6%,
and Indian 2.6%. The predominant religions are Christian 68% (this includes most whites and Coloureds, about
60% of blacks and about 40% of Indians), Muslim 2%, Hindu 1.5% (60% of Indians), indigenous beliefs and animist
28.5%. There are 11 official languages in South Africa, including Afrikaans, English, Ndebele, Pedi, Sotho, Swazi,
Tsonga, Tswana, Venda, Xhosa and Zulu.

After the British occupied the Cape of Good Hope in 1806, many of the Dutch settlers (the Boers) trekked north
to found their own republics. The discovery of diamonds (1867) and gold (1886) spurred wealth and immigration
and intensified the subjugation of the native inhabitants. The Boers resisted British encroachments, but were
defeated in the Boer War (1899-1902). The resulting Union of South Africa operated increasingly under a policy of
apartheid - the separate development of the races. The 1990s brought an end to apartheid politically and ushered
in black majority rule.

CUSTOMARY LAW

2. Introduction

This overview considers the historic development and recognition of indigenous Customary Law in South Africa
and the current challenges facing South African Courts in their application of Customary Law in a Constitutional
dispensation; particularly with regard to the problems surrounding marriage and succession. A brief outline of the
issues facing Islamic law is also outlined.

“The recognition of customary law by the Constitution, and in particular the entrenchment of the right to
culture, has created a new dimension to the whole question of the application of customary law and the
related issues of its conceptualisation, ascertainment and proof in the courts.”®

South African Customary Law may be described as the law of the people of South Africa originating from the
customary practices of the black people in a particular context in the past, a social, economic and political con-
text that is different from the present one. “There have been changes in these customary practices, but these are not
uniform, and the law does not always mirror current socio-economic realities.”®

African customary law by its very nature is flexible and constantly evolving and does not impose rigid or struc-
tured distinctions between legal rules and moral norms.” Due to the fact that African Customary Law is drawn
from social practice, it is more readily understood and regulated by the members of the society it regulates.
“Thus, it is more communal, concrete, emotional - religious and less articulated as well as less formalistic. This is
in contrast with the South African Common Law which is more individualistic, abstract, rational and formalistic
in nature”®

5. Chuma Himonga and Craig Bosch “The Application of African Customary Law under the Constitution of South Africa: Prob-
lems Solved of Just Beginning?” South African Law Journal Volume 117(2), 2000, Page 306.

6. CRM Dlamini, Indigenous law and the Bill of Rights'in the Bill of Rights compendium.

Refer to above.

8. Refer to footnote 2 above.
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3. Origins of Customary Law in South Africa

In considering the development and recognition of Customary Law in South Africa, three distinct phases can be
identified: the pre-Constitutional era (pre-1994), the Interim Constitution (1994), and the Final Constitution (1996).
Each of these will be considered in turn.

4.The Pre-Constitutional Era

“During the colonial era and even after South Africa became a Union in 1910, there was much confusion
and inconsistency regarding the position of Customary Law in the legal system. For example, different rules
applied in the various provinces of South Africa. This was largely resolved by the introduction of the Native
Administration Act 38 of 1927 (later renamed the Black Administration Act). In terms of the Act, the applica-
tion of Customary Law was limited to disputes where both the litigants were black. Those disputes were also
reserved for resolution by special tribunals, namely, the Chiefs’ and Headmen’s Courts and so-called Native
Commissioners’ Courts, which were vested with a discretion to apply Customary Law. By Section 11 of the
Act, that discretion was limited in that the relevant Courts were not permitted to apply Customary Law that
could be considered “opposed to the principles of public policy or natural justice” The Native Commission-
ers’ Courts and their appeal Courts were finally abolished in 1986 by means of the Special Courts for Blacks
Abolition Act. Their jurisdiction was transferred to the magistrates Courts who took over their role in applying
Customary Law."®

Of particular significance was the introduction of the Law of Evidence Amendment Act.'® This legislation made it
possible for Customary Law to be applied in any Court in South Africa and did not limit its application to disputes
where both parties were black. Customary Laws were no longer to be treated as facts that needed to be proved
by evidence before the Courts; rather, Courts were obliged to take judicial notice of those rules where Customary
Law was the applicable system, subject to the requirements that:

« such law could be ascertained readily and with relative certainty;

- the indigenous law should not be opposed to the principles of public policy or natural justice;

« it was unlawful for any Court to declare that the custom of lobolo or bogadi (bridewealth) or other similar cus-
tom is repugnant to such principles.

However, where a Court could not take judicial notice of a rule of Customary Law, it remained possible for the
parties to prove the existence of a Customary Law rule by producing evidence of the substance of the rules. The
Courts retained their discretionary power to apply Customary Law where they were of the opinion that it was the
applicable system and the principles governing the choice of law under previous legislation remained relevant to
the exercise of the Court’s discretion.

The so-called “repugnancy proviso” ensured that Customary Law could not be applied if it was considered con-
trary to public policy or natural justice. In this regard, the Courts’ approach to defining public policy in terms of
the civil law and the principles embodied therein resulted in the subordination of Customary Law within the legal
system. For example, polygamous and potentially polygamous marriages were refused recognition by the com-
mon law on the ground that those marriages were contrary to public policy, public policy being defined in terms
of the civil law, which was the predominant system of marriage of South Africa’s white population.

9. Refer to footnote 1 above.
10. Act 45 of 1988.
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The Interim Constitution seemed to provide the ideal instrument to restore Customary Law to its proper place in
the South African legal system as an equal of the common law."

(i) The Interim Constitution
The overall effect of the Constitution is to require, on the one hand, greater respect for customary law, and on the
other, a filter through which its rules must now be interpreted.

In 1994, the Interim Constitution'? became the supreme law of South Africa. Customary Law was finally given
recognition uplifting its status in the national legal system. Evidence of this elevated status was noted in the Bill
of Rights, which gave express recognition to customary law on a par with common law. The Interim Constitution
guaranteed people the right to live according to the legal system applicable to their particular cultural group and
placed a concomitant duty on the State to ensure that this was possible in the case of Customary Law.

Further, the Interim Constitution, via the Bill of Rights, placed heavy emphasis on equality between the people
of South Africa and its express provisions for the protection and promotion of the diverse cultures in the country
seemingly left the Courts with little choice but to extend their focus to draw on the values of the broader society
when determining the content of “public policy” This was of particular significance in the case of Ryland v Edros'
in which it was held that value of equality, tolerance of diversity and the recognition of the plural nature of our
society informs our notion of public policy.

(i) The Final Constitution
In line with the Constitutional Principles laid out in the Interim Constitution' the Constitutional recognition of
Customary Law was continued and expanded upon in the Final Constitution™.

An important change from the Interim Constitution to the Final Constitution relates to the extent of the so-called
“horizontal”application of the Bill of Rights (that is, the application of fundamental rights in private relationships)'®
and the manner in which the Bill of Rights applies to Customary Law. This is significant because there was some
controversy surrounding the consequences of the equality clause, especially its potential impact in altering large
aspects of customary law.

Section 211(3) provides that Customary Law is to be applied “subject to the Constitution” This indicates that
Customary Law, like common law, is to be subjected to the Bill of Rights. This section places a duty on courts to
apply customary law in appropriate circumstances. Section 211(3) is however subject to qualification, namely
that the customary law is “applicable’, that it is compatible with the constitution and that it has not been super-
seded by any legislation that specifically deals with customary law.

- Section 8(1) provides unequivocally that the Bill of Rights “applies to all laws’, which, by implication, includes
Customary Law.

In considering the qualifications to the application of customary law, the South African Law Commission in Dis-
cussion paper 76 on the “Harmonisation of the Common Law and the Indigenous Law: Conflict of Laws"proffered
that:

11. Refer to footnotes 2.

12. Act 2000 of 1993.

13. 1997 (2) SA 690 CC.

14. Before the Final Constitution could come into force, the Constitutional Court had to certify that it complied with the Consti-
tutional Principles.

15. Act 108 of 1996.

16. Traditionally, human rights were supposed to operate "vertically’, to regulate relationships between citizens and the state.
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(i) whetherornot the customary law is“applicable”is to be determined on the basis that the discretion must
be exercised in accordance with the general principles governing choice of law;

(ii) to determine whether such law is compatible with the constitution, “implies that any legal relationship
governed by customary law is subject to the Bill of Rights”!” This reinforces the principle that human
rights are horizontally applicable, as provided in Section 8(2) of the Constitution.

(iii) customary law must de deemed repealed by legislation to the extent that the two are inconsistent,
provided that the legislature intended the legislation to apply to customary law.

In Mabuza v Mbatha, 2003(4) SA 218(C) Hlope JP commented as follows in respect to the application and devel-
opment of customary law by the Courts at 227 [ to 228 F:

".. if one accepts that African customary law is recognised in terms of the Constitution and relevant
legislation passed thereunder, such as the Recognition of Customary Marriages Act 120 of 1998 referred
to above, there is no reason, in my view, why the Courts should be slow in developing African custom-
ary law. Unfortunately, one still finds dicta referring to the notorious repugnancy clause as though one
were still dealing with a pre-1994 situation. Such dicta, in my view, are unfortunate. The proper ap-
proach is to accept that the Constitution is the supreme law of the Republic. Thus any custom which is
inconsistent with the Constitution cannot withstand constitutional scrutiny. In line with this approach,
my view is that it is not necessary at all to say that African customary law should not be opposed to
the principles of public policy or natural justice. That approach is fundamentally flawed as it reduces
African law (which is practised by the vast majority in this country) to foreign law - in Africa!

The approach whereby African law is recognised only when it does not conflict with the principles of
public policy or natural justice leads to an absurd situation whereby it is continuously being under-
mined and not properly developed by the Courts, which rely largely on ‘experts’ This is untenable. The
Courts have a constitutional obligation to develop African customary law, particularly given the his-
torical background referred to above. Furthermore, and in any event, s39(2) of the Constitution enjoins
the Judiciary when interpreting any legislation, and when developing the common law or customary
law, to promote the spirit, purport and objects of the Bill of Rights.

In conclusion, the test is not, in my view, whether or not African customary law is repugnant to the prin-
ciples of public policy or natural justice in any given case. The starting point is to accept the supremacy
of the Constitution, and that law and/or conduct inconsistent therewith is invalid. Should the Court
in any given case come to the conclusion that the customary practice or conduct in question cannot
withstand constitutional scrutiny, an appropriate order in that regard would be made. The former ap-
proach, which recognises African law only to the extent that it is not repugnant to the principles of
public policy or natural justice, is flawed. It is unconstitutional”

Section 30 and 31 provide for an individual right and group right to participate in cultural activities insofar as they
are not exercised in a manner inconsistent with any provisions in the Bill of Rights.

17. South African Law Commission (Discussion Paper 76, Project 90 1985) “The harmonisation of the Common Law and the
Indigenous Law: Conflict of Laws’, Page 22.
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Customary Law has also been referred to in S15(3)(a)(ii), which provides for legislative recognition of systems of
personal and family law under any tradition or religion.

Section 181 provides for the establishment of a Commission for the Promotion and Protection of Rights of Cul-
tural, Religious and Linguistic Communities; and sections 211 and 212 recognise traditional leadership subject to
the provisions of the Constitution.

Whether the Bill of Rights should apply directly or indirectly to common law and to Customary Law (the impor-
tance of the distinction is seen to lie in the outcome of the application of the Bill to a particular rule) has been the
subject of much academic debate. This can be illustrated by means of the following:

(A)  Direct Application of Bill of Rights to inconsistent rule:
Result: Rule declared invalid to extent of inconsistency

(B)  Indirect Application of Bill of Rights to inconsistent rule:
Result: The Court will develop rule in terms of spirit, purpose and object of Bill of Rights

In short, if a distinction is to be drawn between the direct and indirect application of the Bill of Rights to vari-
ous types of law, it is submitted that, notwithstanding the view that the Bill of Rights is in every case direct in its
application to Customary Law and not subject to development like the common law, it would undermine the
elevated status of Customary Law to hold that only Customary Law and not the common law must be directly
tested against the Bill of Rights in all cases. Such an approach is arguably unfairly discriminatory against those who
live under Customary Law.

If regard is had to the content of several of the rules of Customary Law, it is apparent that it seeks to enforce the
patriarchal practices of African society. Many of these rules may be considered as repugnant to the right to equal-
ity as espoused by the Constitution. But, the rules cannot simply be discarded, as to do so, would be to undermine
the principle of recognition of Customary Law, in favour of the common law, which is not the intention. In this
regard too, regard must be had to the comments of Hlope J.P. referred to above.

5.The Current Position

(i) When Customary Law Is Applicable: Conflict of Laws

In most cases, the applicable legal system is not prescribed and it is not always easy to decide which one is most
appropriate to apply. Despite the lack of explicit, clear guidelines, the Courts have, in the past, had regard to vari-
ous “indicators” in order to determine whether Customary Law or common law should be applied in a particular
case. The question whether or when an individual should be bound by Customary Law has traditionally been
answered by the conflict of laws. This provides choice of law rules to determine which law should be applied
when two (or potentially even more) different legal systems are applicable to the same set of facts. In South Africa,
the Courts have had to create these rules on a case-by-case basis because, as stated above, in most cases, the
applicable legal system is not prescribed.
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The South African Law Commission'®, made certain recommendations regarding the relevant considerations in
relation to conflict of laws, which are in turn reflected in the Commission’s Draft Bill on the application of Custom-
ary Law. These recommendations are based largely on the choice of law principles that have emerged in the
Courts over the years. These choice of law principles can be summarised as follows:-

Parties are entitled to choose the applicable legal system to govern their relationship, provided that the rights of
a third party or the interests of justice are not prejudiced. The residual power to decide which law to apply lies
with the Court, not the parties.

If the parties have not selected the applicable law, a more objective approach is required and the Court may infer
a choice. The Court will have regard to various elements in the parties' relationship to determine the applicable
system. These include but are not limited to: the nature, form and purpose of a prior transaction; the subject mat-
ter; and the environment of a transaction and the litigants’ cultural orientation and their understanding of the
relevant law.' To determine a prevailing cultural affiliation, factors such as the parties’ place of residence, occupa-
tion, religion, education, style of dress, preparation of wills (etc) will be relevant to the enquiry. It should be noted
that the above is not an exclusive list and no one factor is determinative but should be considered in combination
to determine the appropriate law to apply.

(i) Conflicts Between Different Systems Of Customary Law

South African Customary Law is not a single unified system, which means that Courts may have to decide which
of two or more different systems of law are applicable to the facts of a particular case. The relevant choice of law
rules are contained in the Law of Evidence Amendment.?’ Implicit in the relevant provisions are a hierarchy of
choice of law rules, which can be summarised as follows:

« A Court is directed to apply the law agreed upon by the parties.

« Inthe absence of agreement between the parties, a Court must apply the law of the place where the defendant
resides, carries on business or is employed, provided that only one system of law prevails in that area.

+ Where there is more than one system of law and where the defendant’s place of residence, business or employ-
ment is not within a tribal area, and further provided that the defendant’s tribal law is one of the systems ap-
plicable within the area, the Court is directed to apply the law of the defendant’s tribe.

(i) Traditional Areas of Customary Law

Where the defendant disputes the plaintiff's choice of law as it appears in the summons, the Court has then to
determine whether the parties contemplated a particular legal system at an earlier stage of their dealings. This
enquiry entails a close examination of the words and deeds arising out of the claim, an investigation that often
leads to a prior transaction on which the action was based. For example, undertakings such as bridewealth and
loans of cattle usually point to Customary Law while the commercial contracts typical of the common law nor-
mally invite application of common law.

If a transaction is known to both legal systems, the parties'use of a form peculiar to one may be decisive in show-
ing an intention to abide by that system. For example, should the parties have married in church or in a registry
office, the form of the ceremony implies the applicability of common law to issues associated with the marriage.

18. In a Discussion Paper entitled “The Harmonisation of the Common Law and the Indigenous Law: Conflict of Law” (Project 90,
Discussion Paper 76 (1998) No. 35).

19. South African Law Commission (Discussion Paper 76, Project 90 1985) “The Harmonisation of the Common Law and the
Indigenous Law : Conflict of Laws’, Page 36.

20. Refer to footnote 6 above.
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Should a juristic act lack any cultural markers, however, the Court would have to delve even deeper into the cir-
cumstances in which it occurred to discover a general cultural alignment. Thus the purpose of a transaction, the
place where it was entered into, and its subject-matter, have all been used as indications of an implied choice of
law.

Traditionally, the areas of law covered by Customary Law include Customary marriages, dissolution of marriage,
legal capacity of women and children, and the laws of succession.

(iv) The Customary Law Envisaged by the Constitution

The recognition by the Constitution of African Customary Law as part of the South African legal system, espe-
cially the guarantee of individual and group rights to culture, raises the question as to which Customary Law is
recognised and entrenched as a right. A distinction has been drawn in legal theory between the so-called “official
Customary Law"and the living Customary Law.

Living Customary Law is used to denote the practices and customs of the people in their day to day lives. It thus
evolves from social practice and as such, the living Customary Law is dynamic and constantly adapting to chang-
ing social and economic conditions. Customary Law by its very nature is susceptible to constant change. But, un-
fortunately the courts tend to rely on authority of past precedents and archaic ethnographies because it is certain
and accessible and easier than having to undertake the painstaking task of ascertaining changes.

On the other hand, official Customary Law is the term used for the version of Customary Law as described by ob-
servers outside the community in which the Customary Law in question is practised, for example, the version that
is recorded in the Law Reports, built upon and interpreted through the Courts. The distinctive characteristic of this
version of Customary Law is therefore somewhat detached from the Customary Law practised by the people.

The argument put forward in this regard is that, if the Customary Law entrenched by the Constitution is con-
sidered to be official Customary Law, the entrenchment of the right to culture by the Constitution may be con-
sidered to be a mere sham, a guarantee of a right based on state “culture” rather than on the people’s culture. It
is argued that, at the very least, since the right to culture is conferred on individuals and on cultural groups, it is
the law generated by the cultural communities, that is recognised by the Constitution and not the law created
by the state and its institutions or stated by academics whose writings are based on official records rather than
on recent empirical research on the Customary Law of the communities concerned. The right to culture implies
the entrenchment of the living Customary Law as opposed to official Customary Law. If the right to culture is the
right of the people, it seems to follow that what is entrenched is the right of the people to have the Courts apply
the law practised by them. The challenge to the South African Courts is to apply living Customary Law whenever
Customary Law is applicable within the Constitutional framework for the recognition of Customary Law.

“The differences between official customary law and living customary law challenge the courts to grap-
ple with the issues of the sources of the customary law they apply. To ignore this challenge is to risk the
courts not only immortalising as Constitutional outdated versions of customary law, which serve to
perpetuate gender and other inequalities, but also to deny the people subject to customary law the
right to their culture”".

21. Refer to footnote 1 above, Page 334.
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6. Succession

The Constitution encourages the practising of cultural rights, provided that these cultural practices are not incom-
patible with the Constitution (Section 30) and, as previously discussed, there are inherent problems with the ap-
plication of Customary Law due to its “inconsistencies”with the Constitution. These “inconsistencies”are evident in
the Customary Law of Succession. The Constitution recognises customary institutions that have the power in the
running, presenting and preserving of these customary practices. However, despite the recognition of traditional
leaders and the House of Traditional Leaders, such institutions are limited to perform their functions, such as to
preserve and protect legacies and practices, due the limitation clause (Section 36 of the Bill of Rights).

The main problems surrounding the law of succession in Customary Law were partly due to the fact that the co-
lonial era introduced a written formal approach to customary law, which means that Customary Law is not being
applied in its pure form. This has led to the problems of confusion and disparity, which some people are using
as a tool to enrich themselves. This is particularly evident in cases like Bhe v Magistrate, Khayelitsha & Others and
Mthembu v Letsela %, in which the male relatives argued that the written customary law allows them to inherit,
which is a misconception as the practice is that the male relatives only act as trustees of an estate.

Other problematic areas include the questions of primogeniture rule and its interpretation and the issues sur-
rounding the discrimination of women. In this regard, it is noted that Customary Law does not promote individual
rights, as it is a system that considers the interest of the community or the family at large rather than members
of the individual household. In monogamous marriages in the event where the household does not have a male
born out of that particular household, the practice is that the closest male relative becomes the trustee of that
estate and his duties include keeping and preserving the estate. It is a misconception, often predominant in the
written customary law, to equate the duties of the closest male relative as trustee, to the rights of an heir of the
estate.

Further, the common practice in monogamous marriage is that women who inherit from their immediate fam-
ily, and subsequently leave the household to get married, do not take their inheritance with them to the new
household (their husband’s household) but instead their part of the inheritance is left with the male relative who
acts as a trustee of the estate, who will hold it on behalf of the estate. However, even though she does not take
her family inheritance to her husband’s family, she does continue to retain her rights in the inheritance and only
loses the control of her part in the estate. Further, once married, she acquires control of her husband'’s family
estate whilst continuing to hold her rights in her immediate family estate, albeit without the power to control her
part of the inheritance.

In polygamous marriages the situation is that the great wife, the person who has been given such status by the
family or the husband, and whose role is to give birth to the head of the family, is responsible to choose the house
from which the trustee will be appointed. This is evident in the case of Sigcau v Sigcau %, in which Chief Marhelane
was married to four wives: Mankosinani (great wife), Mapakathi (right hand wife?*), Mantshibeni (gadi to great
house?) and Maginebe (gadi to right hand house?®). After the death of Chief Marhelane the great wife had no son
to become chief, and she decided to promote or adopt or appoint one of the sons from Maginebe to become the
Chief. This was particularly unusual because it is normal that the son of the right hand wife will be appointed and

22.2003 JOL 11805 (C) and 1998 JOL 3768 (T).

23.1944 AD 67.

24. A'right hand wife'is the second in the hierarchy of wives.

25. The‘gadi to the great house'is the supporting house to the great wife.

26. The ‘gadi to right hand house'is the supporting house to the right hand house.
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not the other supporting houses. This shows that women do play a role in decision making in the family estate
and are not always subject the decisions of the male relatives.

7.The Recognition of Customary Marriages Act 20 of 1998
On 15 November 2000, the operation of the Recognition of Customary Marriages Act 20 of 1998 (“the Act") com-
menced.

The Act regulates:

- The recognition of customary marriages;

+ The requirements for a valid customary marriage;

- The registration of customary marriages;

- The proprietary consequences of customary marriages;

« The contractual capacity of spouses of a customary marriage;
- The capacity to litigate of spouses of a customary marriage;

- The dissolution of customary marriages.

Neither the Act, nor the regulations promulgated under the Act make any specific reference to the choice of law
considerations debated above. It was considered undesirable by the South African Law Commission to legislate
specific choice of law rules to regulate conflicts between Customary Law and Common Law, as the issues are too
complex to permit legislative solutions.”’ By the enactment of the Act, many of the complications that previously
arose because of the existence of different laws, which could produce distinct consequences depending on the
factual situation, have been eliminated, because no matter what form of marriage is contracted between a cou-
ple, the consequences, as determined in the Act, will apply.

A marriage which is valid in terms of customary law and which existed at the commencement of the Act is rec-
ognised as a marriage. A customary marriage entered into after the commencement of the Act is for all purposes
recognised as a marriage, provided that it complies with the requirements for a valid marriage as stipulated in
the Act.®

For the conclusion of a valid customary marriage after the commencement of the Act the spouses must both be
over the age of 18 years and must both consent to be married to each other under customary law. Further, “the
marriage must be negotiated and entered into or celebrated in accordance with customary law”. If the prospective
spouses or either of them is a minor, both parents or a legal guardian must consent to the marriage.?®

Spouses to a customary marriage have a duty to ensure that their marriage is registered by a registering officer
within a year of the commencement of the Act, if the marriage was entered into before the commencement of
the Act or, if after commencement of the Act, within 3 (three) months after the marriage. Non registration of a
marriage does not affect the validity of the marriage and there is no penalty for failing to register a marriage. It is
obviously preferable for legal certainty for marriages to be registered.*

27. South African Law Commission (Discussion Paper 76, Project 90 1985) “The Harmonisation of the Common Law and the
Indigenous Law : Conflict of Laws’, page 55.

28. Section 2 of the Act.

29. Section 3 of the Act.

30. Section 4 of the Act.
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The proprietary consequences of a customary marriage entered into prior to the Act are governed by customary
law. A customary marriage entered into after the commencement of the Act is a marriage in community of profit
and loss unless a spouse is a partner to another existing customary marriage and unless the parties specifically
exclude community of property and profit and loss by Antenuptial Contract. The relevant sections of the Matri-
monial Property Act, 88 of 1984 apply in respect of marriages in community of property.'

Spouses in a customary marriage which was entered into before the commencement of the Act may apply to
change their matrimonial property regime provided there are sound reasons for the change, that notice is given
to creditors of the spouses and no third party will be prejudiced by the change.*

The Act recognises the potentially polygamous nature of customary marriages and provides for the proprietary
consequences of further marriages by essentially separating or splitting the property from the first marriage. The
husband is required to make application to the Court to approve a written contract which will regulate the mat-
rimonial property system of his marriages. All persons having an interest in the matter, including existing spouses
and prospective spouses must be joined in the application.®

A customary marriage may now only be dissolved by a Court granting a decree of divorce on the ground of the
marriage having broken down irretrievably. This is in line with the law in respect of civil marriages. A Court grant-
ing a decree of divorce has powers to award maintenance to the parties, to award a division of assets of the par-
ties, to order a forfeiture of the patrimonial benefits of the marriage and to make appropriate orders in respect of
costs of the divorce action, as provided for in the Divorce Act 70 of 1979. The Court may furthermore make orders
in respect of custody and/or guardianship of minor children.** The Act makes specific provision in dissolving a
customary marriage for cognisance to be taken of “the role, recognised in customary law, of any person, including
any traditional leader, in the mediation, in accordance with customary law, of any dispute or matter arising prior to the
dissolution of a customary marriage by a Court"*

The age of majority of spouses is determined in accordance with the Age of Majority Act 57 of 1972. This Act
specifies that the age of majority is 21 years. This provision is despite the Rules of customary law which recognise
that spouses may have achieved adulthood prior to the age of 21.

8. Future Developments

As can be seen from the above, the real challenges facing the South African Courts in relation to Customary Law
include:

+ The problem of ascertaining and proving Customary Law;

+ The debate with regard to the application of the Bill of Rights to Customary Law

+ Questions surrounding succession and discrimination of women

« Issues surrounding marriage

“There are tremendous challenges facing the Courts in the application of customary law in accordance
with the Constitutional imperatives within which this law has been recognised. Because these impera-
tives require that customary law be treated as an equal with the other systems of law making up the
country’s legal system, choice of law rules which uniformly affect the relevant legal systems are required

31. Section 7 of the Act.

32. Section 7(4) of the Act.
33. Section 7(6 - 9) of the Act.
34. Section 8(4) of the Act.
35. Section 8(5) of the Act.
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to determine the applicability of customary law. Furthermore, while the right to culture demands the
application of the living customary law rather than official customary law, the right to equality requires
an inclusive approach to the ascertainment of this customary law to accommodate previously mar-
ginalized groups within the African communities. Although this approach itself creates a tremendous
challenge to the courts in their application of customary law, a search for solutions may begin with the
adaptation of existing laws and structures to accommodate the new circumstances in the short term
while pursuing investigations into long term solutions.*

ISLAMIC LAW IN SOUTH AFRICA

In South Africa, Islamic law plays out mostly in the arena of the marriage and inheritance legal requirements of
Muslims, and in addition, on an increasing basis, with respect to their requirements in respect of Islamic com-
mercial law.

The Constitution recognises the need to provide for different personal law systems in a plural and democratic
society. In recent years the South African Law Commission has been involved in the preparation of a draft Islamic
Marriages Bill which has been presented to the relevant executive authority for further action, but progress seems
slow. In the interim, South African Muslims have relied on the Constitution and judicial process to eke out recogni-
tion of Islamic marriages and even enforcement thereof. The first movement in this direction was made in Rylands
v Edros® in which Islamic marriages that were de facto monogamous were recognized as not contra bono mores
and in which the court was prepared to give effect to the legal consequences of an Islamic marriage.

In Amod v Multilateral Vehicle Accidents Fund (Commissioner for Gender Equality Intervening)®, the court recognised
that an Islamic marriage gave rise to a duty to support in terms of the South African common law and upheld the
rights of a spouse in a Muslim marriage to compensation from the Multilateral Vehicle Accidents Fund. The more
recent case of Daniels v Campbell NO and Others* recognized that a spouse in an Islamic marriage was entitled to
be regarded as a spouse for the purposes of intestate inheritance.

South African law recognises the freedom and sanctity of contract. Muslims who wish to transact according to
Islamic law are generally free to do so to the extent that their transactions comply with the general regulatory
framework applicable in South Africa. Such transactions were tested by the courts in Carrim v Omar®, where the
validity and enforceability of contracts in terms of Islamic law were in principle recognised.

Islamic law in South Africa unfolds in the context of the general law of the land. Its application in this context,
means that a hybrid Islamic law/South African law subsystem develops in the process. The future will no doubt
present interesting challenges in this process.

36. Refer to footnote 4 above, Pages 340-341.
37. Refer to footnote 8 above.

38.1999 (4) SA 1319 (SCA).

39. 2004 (5) SA 331 (CQ).

40. 2001 (4) SA 691 (W).
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Ethiopia

1. Background

The population of Ethiopia is approximately 72 million, consisting of the ethnic groups of Oromo 40%, Amhara
and Tigre 32%, Sidamo 9%, Shankella 6%, Somali 6%, Afar 4%, Gurage 2%, other 1% . In terms of religion, 45%-50%
of the population are Muslim, 35%-40% are Ethiopian Orthodox 12% are animist. Languages spoken include Am-
haric, Tigrinya, Oromigna, Guaragigna, Somali, Arabic, other local languages, with English being the major foreign
language taught in schools.

Unigue among African countries, the ancient Ethiopian monarchy maintained its freedom from colonial rule, with
one brief exception being the Italian occupation of 1936-41. In 1974 a military junta, the Derg, deposed Emperor
Haile Selassie (who had ruled since 1930) and established a socialist state. Torn by bloody coups, uprisings, wide-
scale drought, and massive refugee problems, the regime was finally toppled by a coalition of rebel forces, the
Ethiopian People’s Revolutionary Democratic Front (EPRDF), in 1991. A constitution was adopted in 1995 and
Ethiopia’s first multi-party elections were held in 1995. A two and a half year border war with Eritrea ended with
a peace treaty on 12 December 2000. Final demarcation of the boundary is currently on hold due to Ethiopian
objections to an international commission’s finding in 2002 requiring it to surrender sensitive territory. There is still
tension and reported clashes along the border with Ethiopia and Eritrea.

2. Introduction

There s little or no formal Customary law in Ethiopia although the Constitution recognises the principles of Sharia
law in the area of family and personal matters. This will be dealt with in more detail below. In Ethiopia, the Federal
Supreme Court heads up the Court system, although there are also Federal Shari'a Courts. The main source of
recognition for Shari'a law in Ethiopia is the Constitution which was ratified in December 1994 and which became
effective on 22 August 1995. Ethiopia’s Court system is currently a mix of Federal and Regional Courts.

Ethiopian society is made up of large Christian and Muslim communities and some animists. Christianity was in-
troduced into the country, it is claimed, during the first century of the Christian era but became the official belief
only in the first half of the 4th century. Likewise, Islam was introduced into the country during the lifetime of the
Prophet himself in the 7th century. These two tenets spread, in time, over large sectors of the population which
had been animistic. The relationship of the two principal religions, Christianity and Islam, have generally been
peaceful except for occasional wars, such as happened in the 16th century when many Christians apostatised and
embraced Islam and Ethiopia nearly became a Muslim State. However this was frustrated through a Portuguese
military mission, (led by Christophe de Gama, a relation of the famous navigator Vasco de Gama) which repulsed
the Muslim/Turkish invasion. Things were quiet until the middle of the 19th century when Muslim invasions were
mounted through the Sudan which again was successfully repulsed by the then Emperor of Ethiopia. Presently,
the country enjoys religious tolerance, each community practising freely its own faith.
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Historically, family relationships have been based on each communities’ religious and Customary laws. However,
in the 1950's Emperor Haile Selassie modernised the laws of Ethiopia and proclaimed the Civil and the Criminal
Codes, the Civil and Criminal Procedure Codes and the Commercial Code of Ethiopia (see further below). These
are in full force today except for some minor modifications by successive governments of Ethiopia since 1974.The
latest amendment to the provisions of the Civil Code relating to family law issues was introduced in July 2000.

Presently, Ethiopia is a Federal State with powers given to the nine Regional States to legislate on matters that do
not fall under Federal jurisdiction. Based on this, the various States, where Muslims outnumber Christians, have
started to issue laws embracing tenets of Shari‘a. Such is the case with Oromia, which at the moment is drafting
laws affecting domestic relations. Harare has already issued a law on the matter suggesting that Sharia Courts
within its jurisdiction have a compulsory power to adjudicate on matters affecting domestic relations notwith-
standing the provision of Article 34(5) of the Constitution.

3. Origins of Customary and Islamic Law

The Ethiopian Constitution, which came into force on 22 August 1995, is clear in that it recognises the protection
of all human and democratic rights of people and citizens (Article 10) and it states that the Ethiopian State is a
secular State and there shall be no State religion (Article 11). It goes on to state that the State shall not interfere in
religious affairs nor shall religion interfere in the affairs of the State. Whilst the Ethiopian Constitution in principle
and practice has a liberal approach to Customary and Islamic Law, it is clear the Constitution is the Supreme Law
of the land (see Article 9) and all laws, customary practices and decisions made by the State organs or public of-
ficials inconsistent with the Constitution will be null and void. In light of this tolerance of Customary and Islamic
Law, it might be useful to consider the history.

Ethiopia is a State that believes in religious equality. As a result, the Muslim population of Ethiopia feel that they
are recognised and able to exercise political influence. This has not always been the case and under the previous
rule of the late Emperor Haile Selassie, a major criticism of the Ethiopian Government by Muslim States such as
Egypt, Irag and Pakistan was that the Muslims in Ethiopia were treated as “second class citizens" for no reason
other than their religion. It is also true to say that the Ethiopian Orthodox Church, which was founded in the
fourth century, based on the doctrines of Saint Mark, was the established Church of the Empire and supported
and followed by the Heads of State. In fact, the Heads of State were the administrative heads of the Church which
naturally promoted Christianity as the major State religion. In 1974, all the structures of Imperial Ethiopia collapsed
and the Ethiopian Church was reduced to a mere religious organisation with very little political influence. In addi-
tion to the huge influence of Christianity, there was a tidal wave of Islam which influenced the east coast of Africa
and came in from the north, for example, from Egypt. It particularly suited the Nomadic tribes of Ethiopia since it
did not involve high formalities and could be practised in a very simple way. In fact Trimmingham in his book on
Islam in Ethiopia considers that Ethiopia with its Christian influences could possibly be the reason that the whole
of Africa did not unite in Islam since Ethiopia stood in the way of Islam’s expansion inland from the east coast and
Egypt. The expansion of Islam and its popularity in Ethiopia will be dealt with further below.

4. The Constitution
Religious equality is established in the Ethiopian Constitution. The significant articles in the Ethiopian Constitution
are as follows:
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(i) Article 25 The Right to Equality

"All persons shall be equal before the law and shall be entitled to equal protection of the law without any discrimination
whatsoever. All persons shall be entitled to equal and adequate guarantees without distinction of any kind such as race,
nation, nationality, colour, sex, language, religion, political or social origin, property, birth or other status.”

(i) Article 27 Freedom of Religion, Conscience and Thought

7

Everyone shall have the right to freedom of thought, conscience and religion. This right shall include free-
dom to have or adopt a religion or belief of his choice, and freedom, either individually or in a community
with others and in public or in private, to manifest his religion or beliefin a worship, observance, practice and
teaching.

No one shall be subject to coercion by force or any other means, which would impair his freedom to have or
to adopt a religion or belief of his choice.

Parents and legal guardians shall have the right, in accordance with their belief, to give their children reli-
gious or moral instruction.

Freedom to manifest one’s religion or beliefs may be subject only to such limitations as are prescribed by law
and are necessary to protect public safety, order, health or morals or the fundamental rights and freedoms
of others and to ensure the secular nature of the State

(i) Article 34 Rights Relating to Marriage, the Individual and the Family

“

All men and women attaining the legal age of marriage, shall have, without any distinction as to race, na-
tion, nationality or religion, the right to marry and found a family. They shall have equal rights in the process
of contracting the marriage, its duration and dissolution. Regulations shall be enacted to protect the rights
and interests of children in the event of dissolution.

Marriage shall be based on the free and full consent of the intending spouses.

The family is the natural and fundamental basis of society and hence is entitled to protection from society
and the state.

Particulars relating to the recognition of religious and customary marriages may be determined by law.

This Constitution shall not preclude the right of parties to voluntarily submit their dispute for adjudication in
accordance with religious or customary laws. Particulars shall be determined by law.”

In Article 34(4) and Article 34(5), which recognise religious and customary marriages, allow a party to submit
their disputes for adjudication in accordance with the religious or Customary laws.
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(iv) Article 35 The Rights of Women

.

Women shall have equal rights with men in the enjoyment of the rights and protections guaranteed by this
Constitution to all Ethiopians.

Women shall, as prescribed by this Constitution, have equal rights with men in respect to marriage.

Considering that women have traditionally been viewed with inferiority and are discriminated against, they
have the right to the benefit of affirmative actions undertaken for the purpose of introducing corrective
changes to such heritage. The aim of such measures is to ensure that special attention is given to enabling
women to participate and compete equally with men in the political, economic and social fields both within
public and private organisations.

The State has the duty to guarantee the right of women to be free from the influence of harmful customary
practices. All laws, stereotyped ideas and customs which oppress women or otherwise adversely affect their
physical and mental well-being are prohibited...”

Whilst the Ethiopian Constitution does exercise complete tolerance, it does not accept any harmful custom-
ary practices and guarantees certain rights of women. As mentioned above, the Constitution will prevail
over any conflict with any Islamic or Customary Laws.

(v) Article 39 The Right of Nations, Nationalities and Peoples

“

Every nation, nationality or people in Ethiopia shall have the unrestricted right to self-determination up to
secession.

Every nation, nationality and people shall have the right to speak, write and develop its language and to
promote its culture, help it grow and flourish, and preserve its historical heritage.

Every nation, nationality or people in Ethiopia shall have the unrestricted right to administer itself; and this
shallinclude the right to establish government institutions within the territory it inhabits and the right to fair
representation in the federal and state governments...”

(vi) Article 78 Judicial Independence

“1.

An independent judiciary is hereby established.

The highest judicial power of the Federal Government resides in the Federal Supreme Court. The Council of
Peoples’ Representatives may, where it deems it necessary establish, by a two-thirds majority vote Federal
High Courts or First Instance Courts throughout the whole country or in parts of it. Unless otherwise deter-
mined in accordance with the foregoing, the judicial powers of the Federal High and First Instance Courts is
hereby given to the State Courts.

The State shall have State Supreme Courts, State High Courts and State First Instance Courts. Particulars
shall be determined by law.
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4. Special or temporary Courts that do not use the duly established procedures of the legal process or displace
the jurisdiction belonging to the ordinary courts of judicial tribunals shall not be established.

5. The Council of Peoples Representatives and State Parliaments may, in accordance with Article 34 Sub-Article
(5) of this Constitution, establish or recognise religious and customary courts of law.”

5.The Current Position relating to Family Law
As stated above, the main area where Customary and Islamic Law has influence is in Family Law. This is recognised
in the Ethiopian Civil Code relating to Family Law issues which was introduced in July 2000.

The Civil Code, as amended, provides for three forms of marriages: civil, religious and customary (see Articles 1,
3 and 4) all having equal validity in the eyes of the law as was indeed the case in the old Civil Code before its
amendment.

In principle, all civil, religious and customary marriages are supposed to be based on monogamy. Indeed, Article
11 of the Civil Code provides that “A person shall not conclude marriage as long as he is bound by bonds of a preced-
ing marriage.” This prohibition is supposed to apply not only to Christians but also to both Muslims and animists
whose beliefs or Customary laws may allow polygamy.

There are strict criminal sanctions against officers of civil status who may have celebrated a bigamous marriage
(see Article 615 Penal Code). The marriage itself shall be dissolved at the request of one of the parties or that of
the public prosecutor provided that it is established that at the date of the bigamous marriage the former spouse
of the bigamous marriage is alive (see Article 33 CC). However, marriage contracted by a bigamous spouse shall
become valid as of the date of the death of the former spouse.

Under the Penal Code of Ethiopia, bigamy is a crime. Article 626 of the Code provides that:

(1) Whosoever, being tied by the bond of a valid marriage, intentionally contracts another marriage before the first
union has been dissolved or annulled, is punishable with simple imprisonment, or, in grave cases, and especially
where the offender has knowingly misled his partner in the second union as to his true state, with rigorous impris-

onment not exceeding five years.

(2)  Anyunmarried person who marries another he knows to be tied by the bond of an existing marriage, is punishable
with simple imprisonment.

(3)  Limitation of criminal proceedings is suspended until such time as one of the two marriages shall have been dis-
solved or annulled.”

Article 617 of the Penal Code Provides exception to the above rule in the following terms:

“The preceding Article shall not apply in cases where polygamy is recognised under civil law in conformity
with tradition or moral usage.”
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However, as stated above, the Civil law of Ethiopia as enacted by the Federal Government does not recognise
polygamy regardless of “... traditions or moral usage” of any particular community living in Ethiopia.

The provision of Article 617 of the Penal Code may be a concession designed to accommodate the views of
a large section of the Muslim and animistic population of Ethiopia who, with the introduction of democratic
principles in the country, wield increasing political influence. However, there is no mistaking that the commit-
ment of the law is in favour of monogamy and not polygamy wherever this is politically possible. Polyandry is not
recognised in Ethiopia. This might be because it is still a man's world, despite the new feminist movement and
the new Constitution of the Federal Democratic Republic of Ethiopia and the various international conventions
of which Ethiopia is a party.

The new Constitution recognises that religious and customary Courts may be established (Article 78(5)) to deter-
mine family disputes, however, on the clear understanding that the jurisdiction of such Courts is based entirely on
the choice and consent of the parties. In other words, disputing parties are not under any obligation to submit to
the jurisdiction of “religious and customary Courts” This gives the parties an option to submit their case to regular
Courts (Article 34(5)) which apply the regular law of the land based on modern principles of law enunciated under
the Constitution relating to rights of women (Article 35 of the Constitution) and laws enacted thereunder. Nev-
ertheless, it appears that religious Courts are still in evidence in Ethiopia notwithstanding the determined efforts
of the government to modernise laws and institutions relating to domestic relations along modern democratic
principles giving full expression to modern thoughts in respect of basic human rights including gender equality.
It should be noted that neither the regular Ethiopian Courts or the Supreme Court Courts are bound to follow
previous decisions or precedent. Such cases have persuasive but not binding authority over the future decision
of cases.

6. The Federal Shari'a Courts - Proclamation No. 188/1999

The laws which the Shari'a Courts in Ethiopia apply is what is known as jurists law. Each Kadi has a number of
leading authorities and commentaries relating to the Medhab which he himself follows. Whenever a problem
comes before the Kadi he refers to the extracts of his Medhab and determines the problem in accordance with the
prevailing view in his Medhab. No attention is paid to any other view and the question of whether the prevailing
view is consistent with the needs and dictates of the changing conditions in society is ruled out as irrelevant. This
approach has been criticised since there is no consistent, unified and codified approach amongst the Kadis.

The Ethiopian Constitution permits the Federal Government and the states of the Federation to establish their
own Shari‘a Courts. Accordingly, in compliance with the Federal system set up by the Constitution, the Federal
Government enacted the Federal Shari'a Court consolidation proclamation (Proclamation 188/1999).

The Federal Shari'a Courts are established with three layers of Courts. These are the Federal Supreme Court of
Shari'a, the Federal High Court of Shari‘a and First Instance Court of Shari'a (see Article 3 of Proclamation 188/1999).
The Federal Supreme Court of Shari‘a shall have a chief Kadi, Deputy Chief Kadi as well as the requisite Kadis and
registrars. Each Federal High Court of Shari'a and First Instance Court of Shari‘a will also be represented by a Head
of that Court as well as Kadis. They will have registrars and other personnel necessary for carrying out their respec-
tive functions.
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In Ethiopia, the only area of human relations to which Islamic law applies refers to personal and family matters. The
Proclamation 188/1999 has limited the jurisdiction of the Shari'a Court to personal and family matters.

According to Proclamation 188/1999 Article 4, the Federal Shari'a Courts exercise jurisdiction in common over the
following three matters:

(@) any question regarding marriage, divorce, maintenance, guardianship of minors and family relation-
ships; provided that the marriage to which the question relates was concluded, or the parties have
consented to be adjudicated in accordance with Islamic law.

(b) any question regarding Wakf, gift/Hiba succession of wills; provided that the endower or donor is a
Muslim or the deceased was a Muslim at the time of his death.

(c)  any question regarding payment of costs incurred in any suit relating to the aforementioned matters.

In considering Proclamation 188/1999, an important issue that deserves mention relates to the requirement of
express consent by parties as the requisite ground of jurisdiction by the Sharia Courts (see Proclamation 188/1999
Article 5). There are no real guidelines as to how and when this consent must be expressed. Proclamation 188/1999
provides that where a party files a case before a Shari'a Court, the Court will issue a summons to the other party
for confirmation of the fact that he consents to the case being heard before the Sharia Court. The party will give
his consent or objection in accordance with the form attached to Proclamation 188/1999. Unfortunately, this is
not always followed in that Shari'a Courts sometimes assume jurisdiction without seeing the clear and uncontro-
versial consent of the defendant in proceedings. Often this is because defendants do not tend to challenge the
jurisdictions of the Courts based on legal advice or because they feel that they will face criticism from their com-
munity if they object. The cases reviewed below deal with the issue of consent.

7. Application of Customary and Islamic Laws by the local Courts:

recent examples

Several recent cases illustrate the approach taken by the Courts in applying Shari‘a law in family law cases in
Ethiopia. The cases show that a decision of a Shari'a Court can be reversed by the Ethiopian Federal Supreme
Court and House of Federation pursuant to various articles in the Constitution of Ethiopia. The cases also deal
with the issue of consent to the jurisdiction of the Shari'a Court. They show that if a party does not consent to a
Shari'a Court hearing a matter, the Shari'a Court may still assume jurisdiction (although the House of Federation
in Ethiopia has shown that it is against this). Shari'a Courts have been generally criticised for this disregard of the
consent requirement.

One recent case relates to the matter of Ms Kedija Beshir [Cassation Division Case No. 12400]. A dispute arose in
relation to the succession of property among family members of the Islamic faith. Ms Kedija acquired a house and
premises following the death of her husband. The other family members of Ms Kedija's husband instituted civil
proceedings at the First Instance Shari'a Court to obtain a share of the assets. Ms Kedija submitted her objection
to the jurisdiction of the Shari'a Court under article 35(4) of the Constitution:
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“The State has the duty to guarantee the right of women to be free from the influence of harmful customary
practices. All laws, stereotyped ideas and customs which oppress women or otherwise adversely affect their
physical and mental well-being are prohibited.”

Despite Ms Kedija's objection, the Court assumed jurisdiction and rendered its decision forcing her to surrender
the house and premises. On appeal, the Shari'a High Court confirmed the judgment of the First Instance Shari‘a
Court. The decision was also affirmed by the Supreme Shari'a Court and the Ethiopian Federal Supreme Court. The
matter was referred to a non-Shari'a Court (the Cassation Division of the Federal Supreme Court) which confirmed
the decision as being free from any error of law.

The society for the protection of Women'’s Rights, who had been acting on behalf of Ms Kedija, took the matter
to the House of Federation under Article 83 of the Ethiopian Constitution. Article 83 of the Federal Constitution
states that:

“All constitutional disputes shall be decided by the House of the Federation.”

The Council of Constitutional Inquiry recommended that only regular Courts have compulsory jurisdiction. The
Shari'a Courts may exercise jurisdiction only on the basis of consent. The Sharia Courts had no jurisdiction what-
soever since the defendant had clearly indicated in her original response that she would not consent to its juris-
diction. This right was exercised by her under Article 5(3) of Proclamation 188/1999 and under Article 34(5) of the
Constitution. Article 5(3) of Proclamation 188/1999 states:

“In the absence of clear consent of the parties for the case to be adjudicated by the court of Shari‘a before
which the case is brought, such court shall transfer the case to the regular federal court having jurisdiction.”

Article 34(5) of the Constitution states:

“This Constitution shall not preclude the right of parties to voluntarily submit their dispute for adjudication in
accordance with religious or customary laws. Particulars should be determined by law.”

As soon as the defendant had refused to grant her consent to the jurisdiction of the Shari'a Court, the Court
should have transferred the case to the regular Federal Court having jurisdiction as provided under Article 5(3) of
Proclamation 188/1999.

For these reasons, the original judgment of the Shari‘a First Instance Court including the judgments of the Shari'a
High Court and Supreme Courts as well as the judgments of the Ethiopian Federal Supreme Court and Cassation
Division were reversed by the House of Federation on the strength of Article 9(1) of the Constitution. Article 9(1)
of the Constitution states:

“This constitution is the supreme law of the land. All laws, customary practices, and decisions made by state
organs or public officials inconsistent therewith, shall be null and void.”
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Another case relates to the marriage of a Muslim couple. Under the laws of Ethiopia, marriage is based solely on
consent. Article 34(2) of the Ethiopian Constitution states that:

“marriage shall be entered into only with the free and full consent of the intending spouses”

A Muslim couple, named Zenit Mohamed Ali (wife) and Kassim Haji Mohammed (husband) were married by a
judge in the presence of two witnesses and a marriage certificate was provided to them. Two brothers and an
uncle took objection to the marriage, on the ground that there was no parental consent, as required by Islamic
law. Under Islamic law, a Kadi can celebrate marriage in the presence of two witnesses only where the parents of
the bride have clearly refused their consent. In this case, the parents were never asked for their approval (or disap-
proval) because the bride was certain that her parents would not approve of the marriage.

As we have seen above, any dispute falling within the jurisdiction of the Shari'a Courts, including marriage, can
only be heard by a Sharia Court with the consent of the parties. Civil proceedings were commenced at the Shari'a
First Instance Court (Abdurahman Ali et al v Haji Kassim Mohamed and Zenit Ali; No. 231/95 November 2003) and the
marriage was annulled, notwithstanding the fact that the couple had never given their consent to submit to the
jurisdiction of the Shari'a Courts, as required under Article 5 of Proclamation 188/1999. The Federal Shari'a High
Court confirmed the judgment of the First Instance Court. The couple then appealed this decision to the Shari‘a
Supreme Court who upheld the judgments of the First Instance and High Courts. However this decision is now
being appealed to the Federal Supreme Court.

In anticipation of the judgment from the Shari‘a Supreme Court being against the couple, they have submitted a
petition to the House of Federation under Article 83 of the Federal Constitution on the basis that the Shari'a Court
assumed jurisdiction for the case despite the lack of consent from the parties. It is possible that this petition may
fail due to a procedural irregularity, as the petition should have been filed after receipt of the judgment from the
Sharia Supreme Court. The correct path for the House of Federation to follow would be to reverse the decision of
the Shari'a Courts on the basis of Article 5 of Proclamation 188/1999 and Article 9(1) of the Ethiopian Constitution.
Whether the decision will be reversed, remains to be seen.

8. The extent of codification of Customary and Islamic Law in Ethiopia
As stated under Article 9(1) of the Constitution “any law, customary practice, or decision of any organ which con-
travenes”the Ethiopian Constitution shall be null and void.

Ethiopia now has a codified system of laws both in criminal and civil law matters. These were codified in the 1950s
when Ethiopia was a unitary state under Emperor Haile Selassie. The codification was based on the condensed
wisdom of the Ethiopian people gathered over centuries and the consolidation of the traditions and customs of
the various peoples inhabiting Ethiopia whether Christian, Muslim or atheist. It also included advice received from
continental scholars and common law lawyers then working with the Ethiopian Government. The new codified
system in some cases accepted local customs and incorporated these into the new Civil Code.

One major decision taken during the codification process of the Civil Code in the 1950s in respect of Customary
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law was a sweeping repeal in the following words:
“Unless otherwise expressly provided, all rules whether written or customary previously in force concerning
matters provided for in this Code shall be replaced by this Code and are hereby repealed” (see Art. 3347.1
Civil Code).

Following Ethiopia’s adoption of the Federal Constitution of 1995, all previous legislation, such as the Civil and
Criminal Codes, Civil and Criminal Procedure Codes, and Commercial Code were all deemed to be Federal sub-
stantive laws. Accordingly, Federal Courts were, henceforth, to settle disputes falling within their jurisdiction on
the basis of:

(@)  the Federal laws, as may be amended periodically, and international treaties;

(b)  Regional laws, on the clear understanding that said laws shall not be applicable “.. where they are
inconsistent with Federal laws and international treaties”adopted by Ethiopia; and

(o) if the disputes before the Federal Courts involve constitutional issues, the Federal Courts shall refer
the matter to the Council of Constitutional Inquiry prior to giving decision thereon (See Article 6 of
Proclamation No. 25/1996).

All the nine Regional States of Ethiopia have adopted all the existing Federal laws. Yet it is clear that, under the
Constitution, the Regional States have the power to “enact and execute the State Constitution and other laws" (See
Article 52(2)(b)). This, of course, includes enacting laws relating to customary law. However, all such laws must con-
form to the minimum standards set by the Ethiopian Federal Constitution including all entrenched fundamental
rights, human dignity, democratic norms and ideals set in the Constitution.

It therefore follows that the areas and scope over which Regional Governments can exercise legislative authority
is limited by the Constitution. Even so, the Regional States particularly where the population is predominantly
Muslim can in principle codify customary Shari‘a laws presently left to the sole appreciation of the Shari'a Courts
based on scholarly treaties of Koranic teachings which are currently wholly uncodified. Such laws will be enforce-
able provided only where they conform with the principles contained in the Ethiopian Constitution. Failing this,
they will not be enforced. As things now stand, ultimately it is for the House of Federation to reject or approve any
such legislation. The House of Federation may be swayed by political rather than judicial considerations which
may make rejection or approval unpredictable.

9. Future Developments

As mentioned above, it is clear that the Ethiopian State is a secular State with complete tolerance of other reli-
gions and customs within the confines of the Ethiopian Constitution. Whilst the Constitution is tolerant of other
customs and religions, it is clear that the Ethiopian State is trying to impose some form of structure so that there is
consistency and fairness throughout Ethiopia. There has clearly been an increase in the Islamic population leading
to the creation of more schools and mosques in all of the cities throughout Ethiopia and in the countryside. Many
of the Muslim States such as Egypt, Sudan, Somalia and Saudi Arabia provide funding for the Islam initiatives.
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It appears from general opinion within Ethiopia that Islam and its customs are set to develop to the extent that
they will have more influence within the Ethiopian State. There is also the view that with the influence of the
other Muslim States surrounding Ethiopia, in particular Egypt, the influence of Islam will continue to expand and
develop further. This may therefore lead to a structured codification of Shari'a law in Ethiopia which will likely
achieve uniformity and certainty of decisions. Guidelines might also be developed on the requirement of consent
to the jurisdiction of a Shari'a Court. Legislation might also clarify the extent to which the Federal Supreme Court
and the House of Federation may intervene in decisions from Shari'a Courts by way of the hearing of appeals.
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Namibia

1. Background

The population of Namibia is approximately 2 million, made up of 87.5% black, 6% white and 6.5% mixed races.
About 50% of the population belong to the Ovambo tribe and 9% to the Kavango tribe; other ethnic groups are:
Herero 7%, Damara 7%, Nama 5%, Caprivian 4%, Bushmen 3%, Baster 2% and Tswana 0.5%. In terms of religion,
80% to 90% of the population are Christian (Lutheran 50% at least) and 10% to 20% have indigenous beliefs. 7%
of the population speak the official language of English, while Afrikaans is the most common language of most
of the population and about 60% of the white population; 32% speak German and the indigenous languages of
Oshivambo, Herero, Nama are also spoken. Very few of the population adhere to the Islamic faith.

South Africa occupied the German colony of South-West Africa during World War | and administered it as a man-
date until after World War Il, when it annexed the territory. In 1966 the Marxist South-West Africa People’s Or-
ganization (SWAPO) guerrilla group launched a war of independence for the area that was soon named Namibia,
but it was not until 1988 that South Africa agreed to end its administration in accordance with a UN peace plan
for the entire region. Independence came in 1990 following multi-party elections and the establishment of a
Constitution.

10. Introduction

(i) Pre-Independence

Prior to Independence in 1990 and in the context of Customary law and practice, the legal history of Namibia in
the last 100 years has been dominated in the central (and policed) areas by the colonising Germans (until the out-
break of the Second World War in 1939) and thereafter by a South African and apartheid influenced policy, most
specifically the Development of Self Government for Native Nations in the SW Africa Affairs Act 54 of 1968.

The Customary courts of Namibia have always been run by traditional authorities namely the Chiefs, Headmen
and their deputies as Proclamation R348 of 1968 now prescribes. The Black Administration Act 37 of 1927 origi-
nally gave the Commissioners’ Courts the discretion to apply “customary rules” under certain circumstances. The
traditional authorities were recognised by the Native Administration Proclamation 15 of 1928, which still today
formally regulates the traditional leaders.

Most of the traditional communities, which have performed judicial functions, have held court sessions at a
number of different levels: from the bottom up being Headmen — Senior Headmen —> Senior Headmen'’s
Council (or King's Council) and King's Court. This is certainly the position in Owambo, Kavango and Caprivi. At
the other end of the scale the scattered people called Bushmen have no known societal structure to which the
administration of justice could be applied.
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By 1939 German South West Africa could be divided into five different areas:

+ Ovambo & Kavango - with traditional government and law.

« Police zone - rudimentary colonial administration but otherwise traditional government and law.
+ Reserves - with the application of statutory law for indigenous people.

« Farm areas - the application of statutory law.

+ Municipal areas - with a specialised law for indigenous people.

In the post-Second World War era, South African influence, in the context of self rule and separate development,
led to a series of proclamations. Proclamation R348 of 1967 titled Civil and Criminal Jurisdiction - Chiefs, Headmen,
Chiefs'Deputies and Headmen's Deputies, Territory of South West Africa was the first legislation to set out rules for
the administration of justice by Customary Courts.

The Representative Authorities Proclamation AG 8 of 1980 gave self-government to six areas. This identified elev-
en population groups to be provided with their own with representative authorities, namely the Basters, the Bush-
men, the Caprivians, the Coloureds, the Damara, the Herero, the Kavangas, the Nama, the Owambo, the Tswana
and the Whites. Authorities for all save the Bushmen were established.

In the context of law and prior to Independence, the applicability of Customary law in any given case was aired
in the case of Kaputaza and Anor v the Executive Committee of the Administration of the Hereros (1983) when the
court declared “insofar as Herero Customary law might be applicable ... such law is part of the law of South West Africa
of which the Court can take judicial notice ... this Court may inform itself from the history books”

(ii) Post-Independence

A Government commissioned report, the Kozonguizi Report of 1991, lead by attorney and Ombudsman F.J. Ko-
zonguizi inquired into matters relating to Chiefs, Headmen and other traditional or tribal leaders and authorities:
it found that the traditional system was both necessary and viable and should be retained within the context of
the Constitution. It also recommended that traditional leaders be appointed through a combination of nomina-
tion and election.

In post-Independence terms Article 66.1 of the Constitution, which was ratified in 1990, recognises Customary
law generally by providing that:

“both the Customary law and the common law of Namibia in force on the date of Independence shall remain
valid to the extent to which such Customary law or common law does not conflict with the Constitution or
any other statutory law”.

The application of Customary law in Namibia has always been subject to the Repugnancy test namely that it will
be upheld ‘provided it is not opposed to the principles of public policy or natural justice”
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11.The Current Position

In 1988, in a stock theft case, the Supreme Court of SW Africa tried to limit the role of Customary law as much as
possible. However, a year later the same court said of the Herero tribal area:

“As far as Hereroland is concerned the common and statutory law ... exist side by side with native law and
custom and the latter is not replaced or amended by the former except for those instances where legislation
specifically provides ..."

Namibia does not have an established and recorded system of Customary case law nor are there restatements or
codifications of Customary law, which would be the usual way in which Customary law establishes itself. Rather,
there are a number of legal texts by various traditional authorities - in effect local views on what the law should be
like: the laws of Ondonga and of King Mandume are good examples. In legal terms these self-stated laws should
technically be treated as evidence of Customary law.

Article 66(1) and (2) of the Constitution, as endorsed by the Kakujaha v Tribal Court of Okakitua case in 1989, es-
tablish that Customary law can effectively deviate from common law (although harmonisation with common law
and statutory law is a matter of policy). Secondly, Customary law will be sustained if it is constitutional (Article 19
of the Constitution) and statutory enactments attacking it may be challenged as running against the Constitution.
Customary laws violating the rights of equality can be challenged, but those that have questionable human rights
impact may well survive.

12. Customary Courts

The current laws relevant to Customary law and the Customary Courts are the Traditional Authorities Act No. 25
of 2000, in force as of 17 May 2001, the Council of Traditional Leaders Act 1997, and the Decentralisation Enabling
Act gazetted on 29 December 2000.

The hierarchy of the Customary Courts follows the hierarchy of the traditional Government, namely King or Senior
Headman Council, District Authority under Senior Headmen (Oshiwambo) and Village Authority. This is applicable
in Owambo, Kavango, Caprivi, Damara and Kgalagadi. In the Herero areas, the court structures vary according to
the area. There are no functioning courts in the Nama communities, although the communities have structures of
authority (stamraads) which could develop appropriate courts.

Jurisdiction of the Customary Courts is defined by subject matter, range of judgments (usually compensation or-
ders) and geography. In the case of geography, the principle is that “the Customary law of a traditional community
shall only be applicable to members of that community” In serious cases including murder “wiping of the tears” of the
victim's family is a critical feature. Records of hearings are usually kept and everyone present has a right to speak.
The key to decisions in most courts is that of restorative justice bringing harmony back to the community. Appeals
are allowed and women, although having no judicial role, are treated equally in court.

Since independence in 1990 there appears to have been an increased reluctance by some of the traditional
authorities responsible for the Customary Courts to perform judicial functions: this has been put down to an
uncertainty as to the laws actually governing their role.
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13. Caselaw

The principal areas of concern arising in modern cases have related to issues of stock theft and corporal punish-
ment. In Wood & Others v Ondangura Tribal Authority & Anr (1975 (2) SA (AD) 294), Rack v Muunndjna (1989 (3) SA
556) and Sr Samuel Howaseb (DRM CR7 May 1991) the national courts have asserted their power over the tradi-
tional authorities. However, in Sr Sipula (1994) the national court conceded that traditional authorities should have
been given the opportunity to argue their position on the issue of corporal punishment.

14. Future Developments

There is a great need for clarification in terms of the country’s legislation in the sense that whilst subsidiary leg-
islation (for example Proclamation R348 of 1967) can be considered to remain in force and effect, its enabling
legislation has been repealed. It is also plain that this clarification can only be achieved after there has been sys-
tematic research and evaluation of the key areas of the residual and surviving Customary laws. Only at that point
can the question of whether the laws should be codified be addressed. Customary law is the law of small-scale
communities. The people living in these communities take it for granted but outsiders are by definition excluded.
This means that very few, if any, texts on Customary law can claim to be direct personal accounts of community
practice.

15. Conclusion

All the communities who perform or used to perform judicial function apply their own Customary laws: these
have been passed orally from generation to generation but as referred to earlier, some have been reduced into
writing. The oral tradition gives rise to a real danger, however, that any interruption in the practice will lead to a
partial or total loss of the “laws” being handed down. Allott, in one of his treatises, gave the view that in “the African
Courts the Customary law is supposed to be in the breasts of the judges and there is no question of proving the law by
evidence. Uncertainty existed only in the minds of foreigners. However, young men may not be learning the law and
knowledge would therefore be lost. Uncertainty may arise where there are gaps"

Thus it might be necessary to create new law - a contradiction in terms. The courts should however evolve rules
to deal with present day circumstances.

Each case isin essence an excursion from the general to the particular: unless the doctrine of stare decisis is strictly
enforced there can be no guarantee that from one hearing the particular will become the general.

A concentration on court cases tends to deflect attention away from extra-judicial institutions such as conclaves
of elders, where norms are constructed and developed in a steady way.

One approach in order to achieve uniformity and consistency is for laws to be restated into a coda in accordance
with a prearranged plan, which thereby eliminates many local variations.

Comparatively speaking, the Namibian situation is similar to both that of South Africa and other neighbouring
countries: certain key elements can be determined, namely that Customary law is subject to a repugnancy provi-
sion (i.e. if it offends public policy or natural justice it will be excluded); generally it is limited to local matters and
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will be tested only in Customary Courts unless it is being appealed up the state system. The possibility of conflict
between Customary and state law is ever present as the cases referred to in 5 above confirms.
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Conclusion

Customary law

Whilst it is impossible to generalise about the way in which Customary law has been treated on the continent in
the past one hundred years, different trends can be identified. Save where a State such as South Africa, has taken
direct steps to preserve and codify established laws, Customary law predominantly remains an oral tradition. In
that sense it reflects the society that uses it and retains a flexibility and acceptability that often eludes more formal
legislation. In some countries (for example, Morocco and Ethiopia) Customary law has been effectively eradicated
by a Government led legal process. For the future, however, there are some encouraging signs that where it
survives it can be harnessed, particularly at a local level, to serve communities disturbed by the processes of
development and modernisation and by the increased admixture of cultures (whether nomad and settler, tribe or
religion). The push by Western societies for more mediation in dispute resolution is a relatively recent phenome-
non, whereas in Africa, the concept of restorative justice with a strong democratic component, rooted in the local
culture, has been at the heart of Customary practice and law from time immemorial. It is the development of this
more intimate, face-to-face concept, where the victim is compensated and the offender reintegrated into society,
which the authors believe will, in the future, provide African communities with their greatest social benefit.

Shari'a

In the context of Shari‘a, countries on the continent face three dynamic situations: in countries such as Mali and
Morocco, where the population is essentially Muslim but the State is secular, the Executive Governments face
the issue as to how far Islamisation of all law should proceed. In countries where Islamic populations form a large
minority, such as Nigeria and Ethiopia, the pressure is on ensuring that the legal systems in place allow fair rep-
resentation of all minority interests and, at a federal level, manage inter-minority differences. Finally, in countries
where Islam is a minority belief, such as Kenya and South Africa, the demand is for the Executive and Judiciary in
particular to ensure that minority beliefs are legislated for without creating tension with the overriding interests
of the majority.

The dynamics, which the authors have identified above, are not unique to the African continent. The ongoing task
of both the Executive and the Judiciary in each country is to recognise where the system is weak or inadequate
and to take corrective action before the identified problem is permitted to develop into a wider social or political
issue.
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